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IIpHJioaceHHe 


IIhclmo BbicoKoro npeacTaBirreJifl ot 14 cfreBpajia 1997 rop;a 
Ha HMg TeHepajiLHoro ceKpeTapa 


IIpenpoB02c,n,aio BaM pemeHHe, npiiRHToe cero^Ha b Phmc ApSuTpaatHtiM Tpn6yHajiOM no 
yperyjiHpoBaHHio cnopa o jihhhh pa3rpaHHHemi5i Meatfly 06pa30BaHHHMH b paiioHe BpnKO, h jno6e3HO 
npomy Bac npenpoBOflHTt pto penieHHe CoBeTy Ee3onacHOCTH OpraHH3apHH Od'beflHHeHHtix Haiiira. 


Kapji EHJIBflT 
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APEHTPA5KHBIH TPMEYHAJI no YPF.ryjIHPOBAHMFO CTOPA O JIHHHH PA3ITAHHHEHIIB 

ME/KflY 0EPA30BAHHBMH B PAHOHE EPHKO 


PecnySmiKa CepdcKaa 
npoTHB 

(PeflepaiiHH Bochhh h FepiieroBHHbi 


) 

) 

) 

) Ap6iiTpa)KHoe yperyirapoBaHHe b 

) OTHOineHHH paiioHa Epnico 

) 

) 

) 


PEIHEHHE 


IlpHCyTCTBOBaJIH : 

Ot PecnydjiHKH CepocKon: T-h HnKOJia Kocthh 

"CTaiiJiep, Kocthh, Jledejib, 
flodpocKH 3 h,i; MaKrBaiiep" 

,13,—p flendepT . Cmht 

T-h J],2coh M. AflaMC 

" Png, Cmht, Illoy 3Hg MaKKneii" 

Ot cPesepapHH Bochhh h repperoBHHti: T-h OpaHK MaKKJiocKH 

E-H OflBapfl O . ,D,HJI3HH 

"BapHC 3 hji, TopHdypr" 

T-h flacen 3aHJiep 

"Akhh, TyMn, CTpaycc, Tayap 3H,n, cPentfl" 
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I. BBEAEHHE 

1. 14 ^exadpa 19 95 ro^a, nocne Tpex c noaoBHHOH aeT bohhbi b Bochhh h Tepii,eroBHHe, 

Pecnydanxa Bochhh h Tepu,eroBHHa, Oe^epaipia Bochhh h Tepi],eroBHHbi ("OeflepaiiHH") h Pecnydanxa 
Cepdcxaa ("PC") b paMKax Odmero paMOHHoro coraameHHH o Miipe b Bochhh h TepijeroBHHe 
("OPCM" hjih "fleHTOHCKHe coraamemiH") noflnncaJiH npHaoixemie 2 k OPCM, KOTopoe BCTynnao b 
CHJ iy c MOMeHTa ero noflnHcaHHH CTopoHaMH 1 h npeflycMaTpHBaao ycTaHOBaemie "jihhhh pa3rpaHHaeHH5i 
Meatfly 06pa30BaHH5iMH" ("JIPMO") Meatfly OeflepaiiflieH h PC no Been TeppHTopHH Bochhh h 
repn;eroBHHbi. IIocKOJiBKy b xofle neperoBopoB b fleirroHe CTopoHti He CMoran flocTHHt floroBopeHHOCTH 
o tom, nofl KOHTpojieM Kaxoro 06pa30BaHHa dyfleT HaxoflHTtca paiioH Epaxo, b cTaTte V 
npnaoateHHH 2, 03arnaBJieHH0H "ApdmpaatHoe yperyunpoBaHHe b OTHomeHHH panoHa Epaxo", 
npeflycMOTpeHO, hto ctopohm "coraamaiOTCH Ha HMeiom,ee oda3aTeabHyio CHJiy apdnTpaatHoe 
yperyunpoBaHHe b othohichhh cnopHOH aacTH jihhhh pa3rpaHHaeHHH Meatfly Odpa30BaHHHMH b paiioHe 
BpHKO". 

2 . B CTaTte V npepycMOTpeHO yapeatfleHHe apdnTpaatHoro TpndyHaaa b cocTaBe Tpex aaeHOB. 
CoraacHO CTaTte V (2), Oeflepaipia h PC coraamaioTCH c TeM, hto "He no3flHee aeM aepe3 niecTt 
MecaiieB nocae BCTynaeHHH HacToamero CoraameHHH b cnay cPeflepaiiHH Ha3HaaaeT oflHoro apdHTpa h 
oflHoro apdHTpa Ha3HaaaeT Pecnydanxa Cepdcxaa" . Bo HcnoaHemie btoto noaoateHHH cPeflepaiiHH 
Ha3HaaHaa apdmpoM npocjieccopa Ka3HMa CaflnxoBHaa, a PC - fl-pa BnTOMiipa IIonoBHaa. Kaatflaa 
CTopoHa Bbidpaaa CBoero apdHTpa de3 B03paateHHii nan OTBOfla flpyroii ctopohm. 

3. CTaTbaV(2) npeflycMaTpiraaeT flaaee, hto 

TpeTHH apdHTp nofldHpaeTca no floroBopeHHOCTH Meatfly anu,aMH, Ha3HaaeHHtiMH OropoHaMH, b 
30-flHeBHtiH cpoK c MOMeHTa hx Ha3HaaeHHa. Ecan ohh He flocTHraioT floroBopeHHocTH, TpeTHH 
apdiiTp Ha3HaaaeTca npeflceflaTeaeM MeatflyHapoflHoro Cyfla. TpeTHH apdHTp BbinoaHaeT (JiyHxiiHH 
npeflceflaTeaa b apdmpaatHOM TpndyHaae. 

IIocKoabKy Ha3HaaeHHtie CTopoHaMH apdnTpti He cMoran Ha3HaaHTt b TpedyeMtie cpoxii TpeTtero 
apdHTpa, npeflceflaTeab MeatflyHapoflHoro Cyfla 15 moan 19 96 rofla Ha3Haana TpeTtHM apdHTpoM h 
npeflceflaTeaeM TpndyHaaa r-Ha PodepTca B. OyoHa. 

4 . B CTaTte V Taxate oroBapHBaioTca ocHOBHbie h npoiieflypHtie npaBiiaa, coraacHo kotopmm dyfleT 
npoBOflHTtca apdnTpaatHoe yperyanpoBamie. B cooTBeTCTBHH c nyHKTOM 3 ctopohm coraacnanct c TeM, 
HTO 


ecan CTopoHaMH He coraacoBaHO HHoe, yperyanpoBaHHe npoBOflHTca b cootbctctbhh c 
peraaMeHTOM IOHCHTPAJI . ApdnTpti npiiMeHHioT cooTBeTCTByiomHe npaBOBtie h cnpaBeflaHBtie 
npiiHH;Hnti. 

5. Xoth CTaTta 31 peraaMeHTa IOHCHTPAJI npeflycMaTpiiBaeT, hto b odbiHHbix odcToareabCTBax 
" apdHTpaacHoe peuieHHe nan HHoe nocTaHOBaeHHe apdnTpaatHoro cyfla npHHHMaeTca doabiHHHCTBOM 
apdHTpoB", ctopohm MoryT Bcer.ua floroBopHTbca od hhoh npoiieflype, hto h dtiao cfleaaHO b flaHHOM 
caynae. Kax dbiao floroBopeHO b fleHTOHe h BnocaeflCTBHH noflTBepatfleHO b nHCbMeHHOM BHfle, ecan 
TpndyHaa He npHHHMaeT pemeHHH doabiHHHCTBOM roaocoB, "peuieHHe apdHTpa-npeflceflaTeaa dyfleT 


1 Kax 3 to onpefleaeHO b npeaMdyae npnaoateHHH 2, "CTopoHaMH" HBaaioTCH Pecnydanxa 
Bochhh h TepiieroBHHa, <J>eflepai(HH Bochhh h PepijeroBHHbi h Pecnydanxa Cepdcxaa. 
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oxoHaaTenBHBiM h o6a3aTem>HBiM flna odenx ctopoh" 2 . Moamo otmcthtb, hto TaKoe coraamemie, no 
cym flena, dBino ctiaxTHaecxon HeodxoflHMOCTBio b ^aHHOM KOHKpeTHOM cnyaae: c caMoro Haaana 
no3HU,HH flByx ctopoh no cyiyecTBy flena dBinn npaMO npoTHBononoacHBiMH h xaapaa CTopoHa 
HeflBycMticJieHHO OTKa3biBaJiacb hath Ha KOMnpoMiicc. 3th npaMO npoTHBononoacHBie no3HH,HH h 
conpoBoapaBinaa hx ocTpaa Bpaapa, xoTopaa HeH3MeHHO npoaBnanacB c MOMema OTxpBiTHa ,II,eHTOHCX0H 
KOHcJjepeHpHH h flanee, cflenann c caMoro Haaana oaeBHflHBiM, hto niodoH Ha3HaaeHHBiH CTopoHaMH 
apSHTp 6 y.neT CTanxmaTBca c Soubhihmh TpyflHOCTaMH, ecnn 6y.neT bocth ce6a c o6mhhoh 
HenpeflB3aTOCTLIO H He3aBHCHMOCTbK) . Il03T0My CTOpOHBI COrHaCHJIHCB H3MeHHTB npaBHJIO O npHHMTHH 
pemeHHH c yaeTOM cymecTBeHHOH BepoaTHOCTH toto, hto apdHTpaamoe peineHne MoaceT 6bitb 
flocrarHyTO tojibko Ha ocHOBe cornacna flByx ctopoh c TeM, hto nocTaHOBJieHHa apdHTpa-npeflceflaTejiH 
dypyT paccMaTpiiBaTBca xax HMeiomHe pemaiomyK) CHJiy. 

6. B CTaTBeV(5) npHnoacemia 2 k fleHTOHCKHM cornamemiaM conepatHTca Tpe 6 oBaHHe o tom, 
hto6bi pemeHHe TpndyHana Sbijio BBraeceHO "He no3flHee aeM aepe3 opH ron c MOMeHTa BCTynneHHa 
HacToamero CornaineHHa b CHJiy", T.e. k 14 flexa 6 pa 1996 rofla, oflHaxo ctopohbi, c cornacna h 
oflodpemia TpndyHana, corjiacnjiHCB npopjiHTB stot cpox flo 15 cJjeBpaJia 19 97 rofla 3 . 


II. HCTOPH5I nPOIJECCA 

7 . Bcxope nocne CBoero Ha3HaaeHHa apSHTp-npeflceflaTenB yBeflOMHn npyrnx ap 6 mrpoB h ctopohbi o 
tom, hto npeflBapiiTenBHoe coBemaHHe 6 y.neT npoBeneHO b CapaeBO 7 aBrycTa 1996 rona b penax 
yapeapeHna TpudyHana h pememia npeflBapHTenBHBix npopeflypHBix BonpocoB, Bxmoaaa cocTaBJieHHe 
rpacjmxa naaBHeimieH pa 6 oTBi. nocne stoto, 6 aBrycTa 1996 rofla, y3HaB o HexoTopBix xonedamiax 
PecnydnnxH Cepdcxoii b OTHomeHHH ee cjiaxTHaecxoro yaacTHa b pa36npaTenBCTBe, apdHTp-npenceflaTenB 
noceran nane, deceflOBan c fl-poM nonoBiiaeM h CTapuiHMH HonamocTHBiMH nnijaMH PC h nocTapanca 
ySe^HTB hx b tom, hto c yaeTOM fleHTOHCKHX floroBopHBix o6a3aTenBCTB PC flonacHa npimaTB yaacTHe h 
hto 3T0 OTBeaano 6bi HaHBBicuiHM HHTepecaM PC, nocxonBKy no3Bonano 6bi HHtJiopMHpoBaTB TpndyHan 
o ee no3HU,HH b cnope. TeM He MeHee, 6 aBrycTa n-p nonoBHH oSiaBHn o CBoeM pemeHHH He 
npHcyTCTBOBaTB Ha coBemaHHH, Ha3HaaemioM Ha cneflyiom,HH nem>. 

8. 7 aBrycTa 1996 ro^a TpndyHan b cocTaBe apdiiTpa-npenceflaTena h npocjieccopa CaflHXOBHaa 

co 6 panca h npoBen npe^BapHTenBHoe coBemaHHe b CapaeBO. Ha coBemaHHH Oeflepapna 6 Bina 
npeflCTaBneHa aflBoxaTaMH. He 6 Bino hh fl-pa nonoBiiaa, hh KaKoro-nn 6 o npeflCTaBHTena PC. B xone 
coBeiyaHHa Tpn 6 yHan 3acnyman peaB aflBoxaTOB OeflepapHH c H3noaceHHeM hobohob no pa3nnaHBiM 
npoiieflypHBiM BonpocaM, Bxmoaaa rpacjmx npencTaBnemra nncBMeHHBix 3aaBnemiH h npoBeflemia ycTHBix 
cnymaHHH. Ha coBemaHHH aflBoxaTBi OenepapHH Taxace noxa3BiBanH, hto HexorapBie ct3tbh pernaMemra 
KDHCHTPAJI HenpHMeHHMBi x flaHHOMy pa36npaTenBCTBy, h yxa3ann Ha to, hto OTcyrcTBHe b 
pernaMeHTe KDHCHTPAJI xaxHX-nndo nonoaceHHH no Bonpocy o nonycTHMOCTH noxa 3 aTenBCTB roBopHT o 
Heo 6 xoflHMOCTH npiiHaTiia xoMnnexTa pyxoBOflaiynx npHHi^HnoB floxa3BiBaHHH. 


2 ApSHTp-npeflce^aTenB nonyann micBMa Ha stot caeT ot pyxoBO^HTeneii flenerau,HH o6enx 
ctopoh Ha neperoBopax b fleHTOHe h BnocneflCTBHH o6cyji,Hn btot Bonpoc c yaacTByioiUHMH b ji,ene 
aflBoxaTaMH, He ycnBimaB hh ot xoro HHxaxnx B03paaceHHH. 

3 3to npoflneHHe 6bbjio npeji,noaceHO npeflCTaBHTenaMH Pecny 6 nnxH Cep 6 cxon 1 0 XTn 6 pn 
1996 rofla; nocne btoto Oeflepapna yxa3ana Ha CBoe cornacne c npeflnoaceHHBiM npoflneHHeM; 
nocTaHOBneHHe Tpn 6 yHana Sbino BBiHeceHO 2 7 Hoadpa 19 96 ro.ua. 
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9. Cpa3y ace nocne 3aBepmemia coBemamui, npoxofliiBinero 7 aBrycTa, apSHTp-npeflce^aTeab 
noflroTOBHJi npoeKT "npopeflypHoro npHKa3a". IIpoeKT 6bia HanpaBJieH aflBOKaTaM Oe^epaipni fljia 
KOMMeHTapneB, a 8 aBrycTa 1996 rofla apSHTp-npe^ceflaTeab bhobl noceTHa Plane h nepeflan CTapniHM 
npeflCTaBHTeJiaM PC Komno npoeKTa "IIpoiieflypHoro npHKa3a" . Apdirrp-npeflceflaTeJib H3noacHn 
npeflCTaBHTeJiaM PC cyTL cocTonBHiHxca HaKaHyHe o6cyac,n,eHHH, pasbacHiin npefljiaraeMtie nonoaceHHa 
npoeKTa npnKa3a n npeflnoacHJi PC BticKa3aTb nioSbie 3aMeaaHHSi, KOTopbie MoryT y Hee HMeTbca, ho 
He ycnbimaji HHKaKOH HenocpeflCTBeHHon peaKH,HH. 

10. IIIecTb flHen cnycTa, 14 aBrycTa 1996 rofla, nonyHHB KOMMeHTapiiH ot a^BOKaTOB cPeflepapHH, 
ho He nonyHHB HHHero ot PC, apSHTp-npeflceflaTenb H3flan OKOHaaTenbHbiH BapnaHT npopeflypHoro 
npHKa3a. IIpHKa3 6bin BpyaeH aflBOKaTaM cPeflepapHH, nonHTHaecKHM aojukhocthbim mm;aM PC h 
H-py IIonoBHHy. B 3tom npHKa3e Tpn6yHan nocTaHOBiin, hto: 

1. IIocKOJibKy hh oflHa H3 CTopoH He BbicKa3ana HHKaKHX B03paaceHHH npoTHB nioSoro H3 Tpex 
apfiiiTpoB, noflo6paHHbix cTopoHaMH h IlpeflceflaTejieM MeaqiyHapoflHoro Cy^a, Tpn6yHan 
ynpeacflaeTca b cocTaBe noflo6paHHtix mm,. 


4 . B npopeflypHOM OTHomeHHH TpndyHan Sy^eT pyKOBOflCTBOBaTbcn pernaMeHTOM KDHCHTPAJ1 
(3a HCKjnoneHHeM CTaTen 3, 18, 19 ii 20, KOTopbie HBnmoTca HenpiiMeHiiMBiMH) . Hto KacaeTca 
flonycTHMOCTH flOKa3aTenbCTB, to Tpn6yHaji 6y^eT pyKOBOflCTBOBaTbca npHHH,HnaMH, H3noaceHHbiMH 
b flo6aBJieHHH k HacTOHUjeMy IIpHKa3y 4 . 


4 flofiaBJieHHe k IIpHKa3y rnacHT cne,n,yioiH,ee: 


IIPHHI],IinBI, K A C AK) III, HE C H flOriyCTMMOCTH UOKA3ATEJIBCTB 

1. Kaaqjaa CTopoHa HeceT 6peMH flOKa3biBaHHH CBoeii coSctbchhoh Bepcnii. 

2 . B OTHOineHHH flOKa3biBaHHa OTfleJibHbix yTBepacfleHHH, BbiflBHraeMbix CTopoHaMH b xofle 
pa36npaTenbCTBa, 6peMa ,n,OKa3biBaHHa neacHT Ha CTopoHe, yTBepaqjaiomeH tot huh hhoh cJsaKT. 

3. CTopoHa, Hecymaa dpeMH flOKa3biBaHHH, flonacHa He TonbKO npeflCTaBHTb p;oKa3aTenbCTBa b 
noflflepacKy cbohx yTBepacfleHHH, ho h y6eflHTb TpHfiyHan b hx npaBHJibHOCTH. B hhom cjiynae ohh He 
6y^yT npHHHMaTbca bo BHHMamie b CHJiy HeflocTaTOHHOCTH ,n,OKa3aTenbCTB. 

4. MeacflyHapoflHaa OTBeTCTBeHHOCTb rocyflapcTBa hjih o6pa30BaHHH He npe3K)MHpyeTca. CTopoHa, 
3aaBmnomaa o HapymeHHH MeamyHapoflHoro npaBa, npiiBOflameM k MeacflyHapo^HOH OTBeTCTBeHHOCTH, 
HeceT 6peMa ,n,OKa3biBaHHa TaKoro 3anBneHHH. 

5. TpndyHan He o6a3aH codmo^aTb cTporne cy^eSHbie npaBHna flOKa3biBaHHa. floKa3aTeabHaa cnjia 
flOKa3aTenbCTB onpeflenaeTca Tpn6yHajioM. 

6. Kor^a CTopoHa npeflCTaBnaeT flOKa3aTenbCTBa prima facie b noflflepacKy KaKoro-nn6o 
yTBepacfleHHa, SpeMH flOKa3biBaHHa nepeHOCHTca Ha flpyryio CTopoHy nan ctopohm. 


(npofloaacemie. . .) 
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11. B IIpoE,e,n,ypHOM npnxa3e 6 bijih Taxate ycTaHOBJiem .1 npeflenbHbie cpoxn fl jih npeflCTaBJiemisi 
xaacflon CTopoHoii "nepBoro" h "BToporo" nncbMeHHbix 3aHBJieHHH n otbctob Ha hhx. Hto xacaeTca 
nepBoro 3aaBJieHH5i, to b IIpHKa3e 6 biJio npeflycMOTpeHO, hto 

xaac^aa CTopoHa npeflCTaBiuieT nepBoe 3aHBJieHHe a) c H3JioaceHneM Bcex cymecTBeHHbix cjiaxTOB, 
KOToptie, no MHeHHK) CTopoHti, Tpii6yHaJi ^onaceH yHHTbiBaTb npn npnHHTHH CBoero peineHna; 
b) c H3JioaceHHeM Bcex npiiHU,nnoB npaBa h cnpaBefliniBOCTH, KOTopbie CTopoHa cnirraeT 
npHMeHHMbiMH, H c yKa3aHiieM noflxpenjisnomnx iix hctohhhxob npaBa (ecjiH TaxoBbie HMeioTCH) ; 
n c) c yxa3amieM jihhhocth Bcex CBn^eTeneH, hbh noxasamia CTopoHa HaMepeBaeTca 
npeflCTaBHTL, n c xpaTXHM H3JioateHneM Taxnx noxa3aHHH. 

12. Hto xacaeTca BToporo 3anBJiemiH, to b IlpHKa3e 6 buio npe^ycMOTpeHO, hto 

xaamaa CTopoHa npeflCTaBimeT BTopoe 3anBJieHHe c noflpodHbiM H3JioateHHeM npe^naraeMoro nnaHa 
3KOHOMnnecKoro h nonnTHHecxoro ycTpoiicTBa paiioHa Epnxo b cooTBeTCTBHH c fleirroHCKHM 
o 6 ih,hm paMOHHbiM cornanieHHeM h npnjioateHHHMH k HeMy. 

B IIpHKa3e 6biJio Taxace npeflycMOTpeHO, hto b nnaHe flonateH 6biTb 3aTpoHyT pufl xoHxpeTHbix 
(JiaKTopoB, OTHOCHmHXCH k cnopy 5 . 

13. Bo ncnojiHemie IIpHKa3a ot 14 aBrycTa ®e,n,epaii,HH CBoeBpeMeHHO npeflCTaBHJia cboh nepBoe h 
BT opoe 3anBJieHHii 6 . 06a npeflCTaBJieHHbix .noxyMeHTa 6 buni BpyneHbi nojinTiiHecxnM flonatHocTHbiM 
nHn,aM PC n fl-py IIonoBHHy. 

14. 17 ceHTndpn 1996 rofla. He nojiynnB Hnxaxnx cocTH3aTenbHbix 6 yMar ot PC, ap 6 nTp- 
npeflceflaTenb co3Ban b BeHe coBemaHHe no Bonpocy o nonoateHHH flen fljni paccMOTpemm, b 
nacTHOCTH, npHHHH HeynacTHH PC b ap 6 nTpaacH 0 M yperymipoBaHHH. Ap 6 nTpbi n o 6 e ctopohm nojiynnnn 
yBeflOMnemni 06 stom coBem,aHHH h npiirnainemiH Ha Hero, n Ha coBemaHHH npHcyrcTBOBami apdmp- 
npeflceflaTenb n npocjieccop CaflHXOBHH, a^BoxaTbi (PeflepaiiHH, a Taxace fleneraiiHa nonHTHHecxHX 
flOJiacHOCTHbix jihii, npeflCTaBJiHBimix PC. fl,-p IIonoBHH He ynacTBOBan bo BCTpene. Ha coBemaHnn PC 
floxa3biBaJia, hto Tpn 6 yHaji He HMeeT npaBOMOHHH npoBO^HTb pa36npaTeJibCTBO, nocxoiibxy 

1) PC HCTOJixoBbiBaeT CTaTbio V (1) npnjioaceHna 2 xax caHxiinoHHpyiomyK) apdmpaatHoe 
yperyanpoBaHne TOJibxo ecjin "cnopHaa nacTb" JIPMO "yxa3aHa Ha xapTe", coflepacamenca b 
flodaBaeHHH x npnjioateHnio 2, h 2) HeT HHxaxon xapTbi, noxa3biBaioin,eH cnopHyio nacTb JIPMO b 
panoHe Bpnxo. He bmhoch pememiH no 3T0My Bonpocy, no xoTopoMy hh oflHa H3 ctopoh He 
npeflCTaBHJia apryMeHTan,nn b nncbMeHHOM BHfle, ap6HTp-npeflceflaTenb yxa3aa Ha to, hto comacHo 


4 (. . . npoflOJiaceHHe) 

7 . B Tex cjiynaax, xorji,a a;oxa3biBaHHe Toro hjih hhoto cJjaxTa npeflCTaBJiaeTca xpainie cjioacHbiM, 
TpndyHaa MoaceT yflOBJieTBopiiTbca MeHee HeocnopnMbiMH, T.e. prima facie, j;oxa3aTeabCTBaMH. 

8. PeuieHHe TpndyHaaa ocHOBbiBaeTca Ha crnie floxa3aTenbCTB, npeflCTaBJieHHbix o6eHMH crapoHaMH. 

5 B nacTHOCTH, b npHxa3e 6biao npeflycMOTpeHO, hto BTopoe 3aaBJieHne floaacHO xacaTbca Taxnx 
(JiaxTopoB, xax npoxoatflemie JIPMO, sxoHOMiinecxoe pa3BHTne, TpaHcnopT, CBoSoflHoe jiBnacemie 
TOBapoB n ycnyr, npaBO 6eateHii;eB Ha B03BpameHHe, CBo6ofla nepeflBHacemia, Boemiaa 6e3onacHOCTb, a 
Taxate B03MoatHOCTb MeacflyHapoflHoro npncyTCTBna b btom paiiOHe. 

6 cPe^epaiina 3anpocnjia h nonynnaa pa3peineHne OTjioatHTb Ha o^Hy Heflenio cpox npeflCTaBaeHna 
CBoero BToporo 3aaBaeHHa. 
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pernaMeHTy KDHCHTPAJI TaKHe pemeHHH o HenoflcyflHOCTH MoryT dbiTb OTaoaceHbi flo BbmeceHHH 
OKomaTentHoro pemeHHH no fleay, n HacTOHTeabHO npn3BaJi PC Ha3HaHHTb aflBOKaTOB h HanaTb 
ynacTBOBaTL b octnmfliaabHOM apdHTpaacHOM pa3dnpaTeabCTBe. Ha coBemamm apdHTp-npeflceflaTeab 
BpyHHJi fleaeraipm PC fleHTOHCKyio KapTy, noKa3biBaiom;yK> JIPMO b panoHe Bpmco n yKa3biBaiom,yio (b 
CHOCKe) Ha to, hto npoxoacflemie jihhhh pa3rpaHHHemiH b panoHe Bpmco noflaeacHT apdnTpaacHOMy 
yperynnpoBaHHio. 

15. 1 OKTadpa 1996 rofla no npocb 6 e aflBOKaTOB, HaHaTbix PC, apdHTp-npeflceflaTeab HMea BCTpeny 
c TaKHMH a^BOKaTaMH b BanmHTTOHe, O.K., n odcyflna nonoacemie flea c pa36npaTeJibCTBOM. XoTa 
aflBOKaTbi PC noflaepKHBaan, hto ohh eme He noayanan ot CBoero KJineHTa noaHOMomm Ha ynacTHe b 
pa36npaTeabCTBe, apdHTp-npeflceflaTeab Bpyana aflBOKaTaM PC MeMopaHflyM c H3noaceHHeM npon,eflypHOH 
CTopoHbi apdHTpaacHoro yperyanpoBaHna Ha tot momcht. 

16. 16 OKTaSpa 1996 rofla apdHTp-npeflceflaTeab, yBeflOMHB npoc})eccopa CaflHKOBHaa h (Peflepaiimo n 
He ycabimaB ot hhx HHKaKnx B03paacemiH, npoBea b BaniHHTTOHe, oxpyr KoayM6na, coBem,aHHe ex 
parte c noanTHaecKHMH floaacHOCTHbiMH nim,aMH PC, c TeM aTo6bi bhobb nonbiTaTbca Hanra pemeHne 
npoSaeMbi npofloaacaiomerocH HeyaacTiia PC b pa36npaTeabCTBe. Ha stoh BCTpeae PC dbiaa Taxace 
BnepBbie npeflCTaBaeHa aflBOKaTaMn, KOTopbie yBeflOMHan apdHTpa-npeflceflaTeaa o tom, hto, xoth 

fl-p nonoBiia Haxoflnaca b to BpeMa b BamnHrTOHe, oh pemna He yaacTBOBaTb bo BCTpeae. IIobtophb 
cboh yace BbicKa3biBaBHineca paHee K>pHCflHKLi,HOHHbie flOBOflbi, npeflCTaBHTeaH PC yxa3aaH Ha to, hto, 
B03MoacHO, PC peniHT npeflCTaBHTb floxyMeHTbi TpudyHaay. PC flaaee yKa3aaa Ha to, hto, ecan OHa n 
peniHT yaacTBOBaTb b pa36npaTeabCTBe, OHa dyfleT npocnTb TpndyHaa OTaoacHTb npnHaTne CBoero 
pemeHHa c ycTaHOBneHHOH flaTbi (14 fleKa6pa 1996 rofla) flo 15 cjjeBpaaa 19 97 rofla. 

17. 31 OKTadpa 1996 rofla apdHTp-npeflceflaTeab HanpaBna aflBOKaTaM PC nncbMO c noflTBepacflemieM 
toto, hto aio6bie flOKyMeHTbi, KOTopbie PC MoaceT noaceaaTb HanpaBHTb TpndyHaay, floaacHbi dbiTb 
npeflCTaBaeHbi He no3flHee 14 Hoa6pa n hto HCKaroneHne MoaceT 6bitb cfleaaHO annib b OTHomeHHH 
kopotkhx flodaBnemni, npocTO flonoaHaromnx Te momchtm, KOTopbie 6bian H3aoaceHbi paHee b 
nncbMeHHOM BHfle. nocae stoto no npocbde aflBOKaTOB PC npefleabHbm cpoK flaa npeflCTaBaeHna 
flOKyMeHTOB PC 6 bia nepeHeceH Ha 22 Hoadpa. 

18. 22 Hoadpa 19 96 rofla PC npeflCTaBnaa: 1) "CpoHHyio npocbdy 06 ycKopeHHOM npoMeacyTOHHOM 

pemeHHH" n 2) " Cnen,HaabHoe 3aaBaeHne no noBOfly aBKH h iopHCflHKij,HH ", b npnaoaceHHH k 

KOTopoMy coflepacaaocb "3aaBaeHHe PecnydaHKH CepdcKOH" . B "cpoHHon npocbde 06 ycKopeHHOM 
npoMeacyTOHHOM peuieHnn" PC npocnaa, Ha ocHOBaHnn CTaTbH32(l) peraaMeHTa KDHCHTPAJI, 

BbmecTH npoMeacyTOHHoe pemeHne, i) yTOHHHiom,ee npefleabi iopHCflHKij,HH TpndyHaaa; 

ii) noflTBepacflaiom,ee, hto TpndyHaa He Bbmec pemeHna no cymecTBy paccMaTpHBaeMoro hm fleaa flo 
npoBeflemia Haflaeacaiyero pa3dnpaTeabCTBa; n iii) npeflnHCbiBaiomee, hto Bee flencTBna h Bee 
coodmemia, OTHOcam,neca k pa3dnpaTeabCTBy, floaacHbi HMeTb KOHc})HfleHn,HaabHbiH xapaKTep n hto hx 
pacnpocTpaHemie floaacHO orpaHHHHBaTbca CTopoHaMH n hx aflBOKaTaMH. 

19. Cpa3y ace nocae stoto TpndyHaa H3flaa MeMopaHflyM flaa ctopoh, b kotopom OTKaoHaaacb 
npocbda PC o npoMeacyTOHHOM pemeHHH, yroHHHiom,eM npefleabi iopHCflHKn,HH TpndyHaaa. B to BpeMa 
T>eflepaflHH He HMeaa bo3mohchocth otbcthtb Ha iopHCflHKn,HOHHoe 3aaBaeHHe PC . B MeMopaHflyMe dbiao 
Taicace yKa3aHO, hto TpndyHaa He BbiHocna pemeHHa no paccMaTpHBaeMOMy hm fleay h hto oh dyfleT, 
Kax h npeacfle, codaioflaTb npou,eflypbi, npeflHa3HaHeHHbie flaa odecnenemia KOHcjiHfleHiiHaabHOCTH 
pa3dnpaTeabCTBa. 

20. 2 7 Hoadpa 19 96 rofla, fleiicTBya Ha ocHOBaHHH npocbdbi PC ot 16 OKTadpa 1996 rofla h c 
coraacna Oeflepaipni, TpndyHaa npoflana cpoK 3aBepmemia apdHTpaacHoro yperyanpoBamia flo 

15 (JieBpaaa 1997 rofla BKaioHHTeabHO. 
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21. 1 fleKadpn 19 96 ro^a npeflce^aTejiB npaBHTeJiBCTBa PecnydnHKH CepdcKon Tohko Kjihhkobhh 
odparajica k apdHTpy-npeflceflaTeJiio c nncBMOM, yKa3biBaBimiM Ha to, hto PC He HaMepeBaeTca flanee 
ynacTBOBaTL b apdirrpajKHOM pa3dHpaTeJiBCTBe, h noflpa3yMeBaBimiM OTMeHy pememiH PC o Ha3HaneHHH 
fl-pa IlonoBHHa b KanecTBe BBidpaHHoro ero HJieHa apdHTpajKHoro TpndyHajia 7 . B rnicBMe yTBepntflajiocB, 
hto fleHCTBHa PC 6bijin onpaBflaHHtiMH, nocKOJibKy "rapaHTHH necTHOH h cnpaBeflUHBOH npoiieflypti He 
cynjecTByeT, a ... [ap6HTp-npeflcea;aTeJib] HaMepeBaeTcn ncnoJib30BaTL apdHTpantHBiii npoiiecc 
HCKJHOHHTenBHO KaK flbiMOByK) 3aBecy fljra HaBH3BiBaHH5i 3apaHee npeflonpeflejieHHoro h HecnpaBefljiHBoro 
pemeHHa, Hflymero bo Bpe,n, 3aKOHHbiM h 2CH3HeHH0 BajKHBiM mrrepecaM PecnydnHKH CepdcKoii" . 

IlHCbMO 3aKaHHHBajiocL TeM, hto PC dyfleT paccMaTpuBaTB niodBie dyflymHe pememui TpndyHaJia KaK He 
HMeKHipie lOpHflHHeCKOH CHJIBI. 

22. 11 fleKadpa 1996 ro^a apdHTp-npeflceflaTejiB HanpaBHJi otbct Ha nncBMO npeflceflaTemi 
npaBHTeJibCTBa KjiHHKOBHHa ot 1 fleKadpn 1996 ro^a, b kotopom BbicKa3aji MHeHHe o tom, hto 
npeflJiaraeMtie flencTBHH PC dy^yT jibhbim HapymeHHeM ee .hotobophbix odn3aTe:iBCTB b cootb6tctbhh c 
fleHTOHCKHMH corjiameHiiHMH, h npH3Baji PC h fl-pa IIonoBHHa npHHMTt ynacTHe b flaJitHenmeM 
pa36HpaTem,CTBe, c TeM HTodBi TpndyHaji b momcht BBiHecemia CBoero pememui pacnonaraji mhchhhmh 
BC eX 3aHHTepeC0BaHHBIX CTOpOH. 

23. 12 flexadpa 1996 ro^a Oeflepaipia npe^cTaBHua Tpn ^OKyMeHTa b otbct Ha raicBMO npeflceflaTena 
npaBHTeJiBCTBa KjiHHKOBHHa ot 1 flexadpa 19 96 ro^a. Bo-nepBBix, Oeflepaipra npeflCTaBHJia 
ocj)HiiHajiBHBiH " Otbct" , b kotopom flOKa3BiBaJiocB, hto PC, HcxoflH H3 pernaMeHTa fOHCMTPAJI, He 
MoxeT OTMeHHTB Ha3HaneHHe CBoero apdmpa, h yTBepagnanocB, hto npeflnojiaraeMBrii bbixoa H3 
pasdnpaTenBCTBa He MoxeT noMeuiaTB TpHdyHany npoflonacHTB CBoe apdmpaiKHoe yperymipoBaHne. 
Bo-btopbix, Oeflepaipia npeflCTaBHJia "IIpocBdy od OKOHHaTenBHOM nocTaHOBJieHHH h 330hhom pemeHHH" 
BcneflCTBiie BBixofla PC. H HaKOHeii, Oe^epaipia npeflCTaBHJia "IIpefljiaraeMBiH oKOHHaTejiBHBin 330 hhbih 
npHKa3". 

2 4. B cepe^HHe ASKadpa 1996 rofla TpndyHaJi 3anpocHJi mhchhh ctopoh b OTHomeHHH npeflnoJKeHHH 
TpndyHajia o npoBeflemni cnyniaHHH HaHHHan c nepBOH Heflenn aHBapa 1997 rofla. He nonyHHB 
B03paaceHHH hh ot o^hoh H3 ctopoh, TpndyHaJi yBeflOMHJi ctopohbi o tom, hto cnymamie dypeT 
npoxoflHTB b PHMe HaHHHaa c 8 jiHBapn 19 97 rofla. 

25. 3 HHBapa 1997 rofla Oeflepaiinn npeflCTaBHJia "Otbct Ha apryMeHTBi PecnydjiHKH CepdcKOH no 
noBOfly lopHCflHKijHH h no cymecTBy flena" . 

26. CjiymaHne HananocB 8 HHBapn 19 97 rofla b npHcyrcTBHH Bcex Tpex apdHTpoB. HecMOTpa Ha cboh 
npeflBiflyniHH "bbixoa" PC dauia npeflCTaBJieHa b nonHOM cocTaBe: Tpn a^BOKaTa H3 flByx ropHflHHecKHX 
(Jdhpm CHIA, KOTopBie npeflCTaBJiHJiH PC, h HecKOJiBKo nojiHTHHecKHx fleHTeneH PC, b tom hhcjtc 
mhhhctp AneKca Byxa, KOTopBie TaioKe npHcyTCTBOBaJiH b TeneHne Bcero cjiymamiH. <t>eflepau,na dbuia 
TaiQKe npeflCTaBJieHa b nonHOM cocTaBe KaK aflBOKaTaMH, TaK h nojimriHecKOH fleneraiiHeii bo rnaBe c 
Bniie-npesHfleHTOM OronoM TaHHHeM. CnymaHHe, KOTopoe npoflonjKajiocB fleBaTB flHen, BKJHOHano 
BCTynHTeJiBHBie penn aflBOKaTOB, noKa3aHHa 19 CBHfleTeneH (bocbmh CBHfleTeJien, BBi3BaHHBix 


7 B fleHB nonyneHna micBMa r-Ha KnHHKOBHHa apdnTp-npeflceflaTeJiB nojiynnn ot fl-pa nonoBHHa 
nncBMO, flarapoBaHHoe 30 Hoadpa 19 96 ro^a, b kotopom coflepacajmcB KOMMeHTapHH no noBOfly 
npoeKTa npHKa3a, paccMaTpiiBaBHieroca b to BpeMH TpndyHaJiOM. B otom nncBMe He dbino HHKaKoro 
ynoMHHaHna o npeflnonaraeMOM OTKa3e PC ot Ha3HaneHHa fl-pa nonoBHHa b KanecTBe apdHTpa; no 
cyTH flena, nncBMO, b kotopom nuia peHB o co3BiBe coBenjaHna apdHTpoB fljia odcyjKfleHHH npoeKTa 
npnKa3a, HaBOflHJio Ha mbicub o tom, hto fl-p nonoBHH totobhjich donee aKTHBHO ynacTBOBaTB b 
apdnTpaacHOM npou,ecce. 
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OeflepapHeii, ,n,eB5rm - PC h HByx - caMHM TpndyHajioM) h 3aKJHOHHTejibHbie BbicTyiuieHiui. KpoMe 
Toro, b xo,ne paadnpaTejibCTBa TpndyHaji nonyHHJi pa3Jimmbie micbMeHHbie flOKa3aTejibCTBa h 
flOKa3aTeJibHtie odbHCHeHHii odenx ctopoh. Hto caMoe rjiaBHoe, TpndyHaJi nonyHHJi ot PC niicbMemioe 
npeflCTaBJiemie, 03arnaBJieHHoe "OcHOBHbie o6m,He npiiHpiinbi SKOHOMHHecKOH HHTerpapHH PecnydjiHKH 
CepScKon h cBoSoflHoe HBmatemie TOBapoB, ycuyr h ino,n,eH nepe3 panoH Epmco" . Xoth sto npeflCTaBJiemie - 
no cyTH flena, oho HBJimiocb btopbim 3anBJieHHeM PC - 6bijio no^aHO He BOBpeMn, oho 6mjio 
npnHHTO, c TeM hto6bi b ,n;ejie hmcjich nojiHbiH Hadop cocTH3aTejibHbix 6yMar PC b cootb6tctbhh c 
IIpHKa30M TpuSyHajia ot 14 aBrycTa 1996 ro^a. 

27. IlocJie cjiymaHHa b PnMe TpndyHaji npoflOJinaui cboh coBemamrsi b BaimnirTOHe, oxpyr 
KoJiyMdiiH. Bee Tpn apdHTpa npHcyTCTBOBajiH h b nojiHon Mepe ynacTBOBajm b bthx coBemamrax. 

OflHaKO b nocneflHHH flem, coBemamm KaK npoc})eccop CaflHKOBHH, Tax n fl-p IlonoBHH OTKa3aJincL 
noflnncaTb pemeHne. 


III. IIPEflBAPHTEJIBHBIE nOCTAHOBJIEHHil 

A. rtpaBOMOHiie Tpn 6 yHajia coBepmaTb .iieiicTBim, Koraa ohhh 
H3 HJieHOB OTKa3BIBaeTC5I ynaCTBOBaTB 


28. nepBOHanajiLHoe paccneflOBamie KacaeTca toto, OKa3biBaeT jih KaKoe-Jindo B03flencTBHe Ha 
npaBOMOHHe TpndyHaJia bbihochtb o6fl3aTeJibHoe apdHTpantHoe pemeHne a) nncbMO npeflceflaTeJiH 
npaBHTeJibCTBa KjiHHKOBHHa ot 1 fleKadpn 19 96 ro^a, npeflnoiraraiomee Bbixofl H3 apdnTpajKHoro 
pa 36 HpaTem.cTBa, hjih b) otk33 fl-pa IIonoBHHa ynacTBOBaTb b HeKOTopbix 3 aceflaHH 5 ix 30 Havana 
cjiymaHHH hjih noflmicaTb pememie hjih c) OTKa3 npocjieccopa CaflHKOBHHa noflmicaTb pemeHHe. 

2 9 . Hto KacaeTcn nyHKTa a, to oh He HMeeT HHKaKoro lopHflmiecKoro 3HaneHH5i BCJieflCTBHe toto, 
hto yxe nocne nojiyHeHHH nncbMa r-Ha KjiHHKOBHHa PC b nojiHon Mepe ynacTBOBana b npoBeflemioM b 
PnMe cnymaHHH h, no cyTH flena, 3aBepmHJia npeflCTaBJiemie micbMeHHbix cocTH3aTeJibHbix dyMar, 
Tpedyiomiixca corjiacHO npopeflypHOMy npHKa3y ot 14 aBrycTa. PC HMena Bee bo3mojkhocth ^jih 
H3H0JKeHH5i CBoen BepcHH TpudyHaJiy, hto ycTpaHHJio rnodbie Bonpocbi, CBH3aHHbie c nncbMOM 
T-Ha KjIHHKOBHHa. 

30. Hto KacaeTcn nymtTOB b h c_, to TpndyHaJi OTMenaeT, hto fl-p IlonoBHH Taioxe ycTpamui 
jnodbie Bonpocbi, CBH3aHHbie c ero HeynacTHeM Ha paHHeM 3Tane, nocKOJibKy oh b nojiHon Mepe 
ynacTBOBaji b npoBeflemioM b PnMe cnymaHHH h b nocjieflyioinHx 3aceflaHHnx TpndyHajia. Hto KacaeTcn 
OTKa3a Kax fl-pa IIonoBHHa, TaK h npocjieccopa CaflHKOBHHa noflmicaTb pemeHHe no 3aBepmeHHH Been 
padoTbi, to, xoth b pemaMeHTe KDHCHTPAJI He paccMaTpHBaeTcn HenocpeflCTBemio Bonpoc o 
lopHflHHecKOH 3HaHHMOCTH TaKoro OTKa3a, flpyrne TpndyHajibi TOJiKOBaJiH stot pernaMeHT KaK 
paapemaiomHH TpndyHaJiy nepeiiTH k npHHHTiiio pemeHHfl, HecMOTpn Ha OTKa3 KaKoro 6bi to hh dbino 
apdmrpa noflnHcaTb ero. Cm., HanpHMep, Saghi v. Iran , Award No. ITL 66-298-2, 14 Iran- 
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U.S.C.T.R. at 3-8; cm. Taxixe Stephen Schewebel, International Arbitration: Three 
Salient Problems 279 (1987) 8 . EoJiee Toro, xax OTMenanocb b nyHKTe 5 Bbinie, CTopoHbi 
floroBopnjiHCL H3MeHHTB pernaMeHT IOHCHTPAJI, npeflycMOTpeB, hto, ecjrn TpHdyHaJi He npiimiMaeT 
pememra Soubihhhctbom touocob, "pemeHHe apdHTpa-npeflceflaTejia dy^eT oxoHHaTejibHbiM h 
o6fl3aTeni>HbiM fljiH odenx ctopoh" . 

31. Ilo 3thm npHHHHaM TpHdyHaJi npnxoflHT k 3axjnoHeHHK>, hto hhhto He npenHTCTByeT TpndyHaJiy 
BtiHecTH ero pemeHHe. 


B . K)pHCflHXU,Hg 

32 . Oeflepaiina yTBepjxflaeT, hto ohhhm H3 ocHOBHbix acnexTOB cnopa, xotopmh ctopohbi b fleirroHe 
floroBopHJiHCB nepeflaTt Ha apdHTpaauioe yperyjinpoBaHHe, MBJiaeTca Bonpoc o tom, flOJKxeH jih ropofl 
BpHKO ("ropofl") h 6jiH3Jieacam;HH MyrnmnnanHTeT ( "odm,HHa" ) BxoflHTb b cocTaB TeppHTopHH PC hjih 
ace TeppHTopHH <t>eflepau,HH. Oeflepaipia ,n,oxa3biBaeT, hto TpHdyHaJi odjia^aeT iopHc,n,Hxij,HeH h 
nOJIHOMOHHHMH flJIH yperyjIHpOBaHHH 3TOTO OCHOBHOrO Bonpoca H CB5I3aHHbIX C HHM BOnpOCOB B 
OTHOHieHHH dyflyiyero ynpaBJieHHH sthmh pafioHaMH. 

33. PC Bbi^BHraeT flBa ochobhbix apryMeHTa b OTHomeHHH ropHCflHKpHH TpndyHajia. OHa yTBepamaeT, 
BO-nepBbix, hto TpndyHaJi HMeeT npaBOMOHHe Jinrub yperyjnipoBaTb Bonpoc od OKOHHaTeJiBHOM 
npoxojxfleHHH JIPMO b panoHe Epnxo. no cyTH jjejia, PC ,noxa 3 biBajia, hto TpHdyHaJi odjia^aeT 
iopHCflHKH,HeH Jiimib b OTHomeHHH nepeHecemni JIPMO k lory ot ee HbiHeniHero BpeMeHHoro 
pacnojioaceHHH. Bo-BTopbix, PC yTBepaqjaeT, hto b fleirroHe y Hee He bo3hhkjio Taxoro noHiiMamiH, 
hto B03M0JKHMM htotom apdmpaiKHoro yperyjiHpoBaHHii MOJxeT 6 biTb nepexofl ropoji,a Bpnxo H3 PC b 
cocTaB cPeflepaiiHH. PC HenpaBHJibHo noHsuia cJjaxTbi b flerrroHe, yTBepjxflaeT OHa, b pe3yjibTaTe Hero 
uxodbi npoH3omjia oimidxa b c})axTe, xoTopaa fleJiaeT HefleHCTBHTenbHbiM corjiamemie od apdHTpaacHOM 
yperyjinpoBaHHH Ha ochob3hhh CTaTbii48(l) BeHcxon xoHBeHijHH o npaBe MeacflyHapoflHbix .noroBopoB 

( " BeHcxaa xoHBem(H5i" ) 9 . 

34. npn onpefleJieHHH Toro, MoaceT jih - h b xaxoii CTeneHH - TpndyHaJi ocymecTBJiHTb flOJKXHbiM 
o6pa30M K)pHCflHXI(HIO B OTHOmeHHH flaHHOTO XOHXpeTHOTO fleJia, OH flOJIJKeH, pa3yMeeTCH, B3rjIHHyTb Ha 
(JjopMyjiHpoBxy npnjioixeHHH 2 x OPCM. Cm . CTaTbio 31(1) BeHcxon xoHBeHUHH o npaBe 
MeJXflyHapOflHbIX flOTOBOpOB (flOrOBOp ".[(OJEXeH TOJIXOBaTbCH flodpOCOBeCTHO B COOTBeTCTBHH C odbIHHbIM 


8 flpyrne MeixflyHaponHbie TpndyHaJibi npnmjiH x 3axjnoHeHHio o tom, hto TpHdyHaJi 
coxpam,eHHoro cocTaBa MOixeT nepexo^HTb x npHHHTHio peniemiH, xorfla o^hh H3 HJieHOB b 
oflHOCTopoHHeM nopimxe pemnji He ynacTBOBaTb nojiHOCTbio huh nacTHHHO b ero padoTe. 

Cm . Interpretation of Peace Treaties with Bulgaria, Hungary and Romania (Second 
Phase ), 1950 I.C.J. Rep. 221, 229; cm. Taxixe Mixed Claims Commission, United States 
and Germany, Opinions and Decisions in Sabotage Cases handed down June 16, 1939 and 

October 30, 1939 , at 20 (cited in Schwebel, International Arbitration at 218, 

footnote 224). 

9 B " K)pHC)(HXH,HOHHOM 3aHBJieHHH" PC OT 22 HOfldpfl HHX3X He H3JiaraeTC5I - TaXHM odpa30M, 
ot Hero, no cym flena, 0Txa3aJiHCb - apryMenr od " OTcyrcTByiomeH xapTe", xotopmh paHee 
Bbicxa3biBaJicH b ycTHOM nopuflxe 17 ceHT5idp5i 19 96 ro,i(a. Cm . nyHXT 14 Bbirne. fla h bo BpeMH 
ycTHoro BbicTynjieHHH b xofle cjiymaHHH b Phmc aflBoxaTbi PC He BbiflBHraJiH btoh TeopiiH. 
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3HaHeHiieM, KOTopoe cjie^yeT npH^aBaTb TepMHHaM ^oroBopa b hx KOHTeKCTe, a Taxace b cBeTe oSbexTa 
h u,eJieH floroBopa") 10 . Ecjih 3HaaeHHe TepMiiHOB aBJiaeTca flBycMbicjieHHMM hjih HeacHbiM, 

bo3mo2cho o6pam,eHHe k flonojiHHTejibHMM cpe,n,cTBaM TOJixoBamia, b tom HHCJie k 
noflroTOBHTejibHbiM MaTepnanaM h k oScToaTeabCTBaM 3axjnoHeHHa ^oroBopa, hto6bi noflTBepflHTb 
3HaHeHiie . . . hjih onpejjejiHTb 3HaaeHHe . . . 

CTaTba 32 BeHcxoii xoHBeHi^HH o npaBe MeamyHapoflHbix floroBopoB 

35. B IIpHJioaceHHH 2 co,n;epacaTca flBa cooTBeTCTByioinHX nonoaceHiia. Bo-nepBbix, h hto caMoe 
raaBHoe, CTaTba V, 03arjiaBJieHHaa "ApdHTpaaaioe yperyjiHpoBaHHe b othoihchhh paiiOHa Epaxo", 
npeflycMaTpHBaeT, hto 

ctopohm corjiamaioTCH Ha HMeiomee o6a3aTeJibHyio CHJiy apfiHTpaacHoe yperyjiHpoBaHHe b 
OTHO ineHHH cnopHOH aacTH jihhhh pa3rpamiHeHHa Meatfly 06pa30BaHHHMH b paiioHe BpHKO, 
yxa3aHHOM Ha xapTe, coflepacamenca b ,[I,o6aBJieHHH. 

Bo-BTopbix, ,n,o6aBJieHHe k IIpHJioateHHio 2 npeflycMaTpHBaeT, hto 

J],o6aBJieHHe k IIpHJioateHHio 2 BXjnoaaeT ... a) cocToamyio H3 oflHoro jiHCTa xapTy flopor 
COOHO MacuiTa6a 1:600 000, npiuiaraeMyio k HacToameMy floxyMeHTy, h b) Tonorpac})HHecxyio 
njiaHHMeTpHHecxyio xapTy Macurra6a 1 :50 000, npHJiaraeMyio x HacToameMy floxyMeHTy. 

Taxne xapTbi BXjnoaaiOTca b xaaecTBe HeoTbeMJieMOH aacTH HacToamero flodaBjiemia, h Ctopohm 
coraamaioTca npmiaTb Taxne xapTbi b xaaecTBe xoHTpojibHbix h oxoHHaTeJibHbix fljia Bcex pejien. 

36. OSbiHHoe 3HaneHHe cjjopMyjiHpoBXH, Hcnojn>3yeMOH b CTaTbeV(l), xoTopoe npnflaeTca ea b btom 
xoHTexcTe h b CBeTe oSbexTa h u,ejieH flaHHOH cTaTbH, yxa3biBaeT Ha to, hto Meatfly PC h 
(P eflepapHeH cymecTByeT cnop b OTHOineHHH hx cooTBeTCTByiomHX npeTeH3HH Ha ynpaBJieHHe panoHOM 
Epaxo (xax stot paiioH yxa3aH Ha xapTax, coflepataiflHxca b ,D,o6aBJieHHH x IIpHJioateHHio 2) h hto 
ctopohm cornamaioTca yperyjinpoBaTb btot cnop nyTeM co3flamia MeatflyHapoflHoro ap6HTpaatHoro 
TpndyHaJia h nepeflaan stoto Bonpoca Tpn6yHaJiy fljia HMeiomero o6a3aTejibHyio CHJiy apSHTpaatHoro 
yperyjinpoBaHHa. B btom nonoatemni, oflHaxo, coflepatHTca HecxoJibxo HeacHbix momchtob. nojioatemie 
He pa3i>acHaeT xapaxTep cnopa h coflepatHT Hecxojitxo TyMaHHyio ccbiJixy Ha "panoH Bpaxo" . 
OopMyaHpoBxa CTaTbH V(l) He flaeT tohhoto onpefleaemia paiiOHa, a xapTbi, coflepatamflieca b 
flodaBJieHHH, noxa3biBaioT TeppHTopnio odiflHHbi Bpaxo, Bxjnoaaa caM ropofl Bpnxo, npnneM BpeMeHHaa 


10 Cm. Taxate Stephen M. Schwebel, International Arbitration: Three Salient 
Problems (1987) . IIo MHeHHio IIlBe6eJia, 

floroBopbi 06 apfiHTpaacHOM yperyjinpoBaHHH, HecoMHeHHO, aBJiaioTca floroBopaMH; hx TOJixoBaHHe 
peryjinpyeTca HopMaMH TOJixoBaHHa floroBopoB. B Tex cjiyaaax, xoifla floroBop o6a3biBaeT 
rocyflapcTBa x apSHTpaatHOMy yperyanpoBaHHio, hx o6a3aTejibCTBO HMeeT o6a3aTeJibHyio CHJiy. 3to - 
o6a3aTenbCTBO, xoTopoe ohh o6a3aHbi BbinojiHaTb. floroBopbi o 6 apSHTpaatHOM yperyjinpoBaHHH, 
noa;o 6 HO flpyrHM MeatflyHapoflHbiM floroBopHbiM HHCTpyMeHTaM, flOJiatHbi TOJixoBaTbca 
floSpOCOBeCTHO B COOTBeTCTBHH C odbIHHbIM 3HaHeHHeM, XOTOpOe CJieflyeT npHflaBaTb TepMHHaM 
floroBopa b hx xoHTexcTe, a Taxate b CBeTe odbexTa h flejieii floroBopa. 

Oh ace Ha CTp . 14 9. 
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jiHHii a pa3rpaHHneHHH npoxoflHT nepe3 odmHHy. H HaxoHeu, TOHHan nacTb jihhhh pa3rpaHHHeHHX, 
npoxoflxmax b npeflenax cnopHoro paiioHa, He yxa3biBaeTcn neTxo hh b npnnojxeHHH , hh Ha xapTe . 

37. Ecjih odpaTHTbcn k "flonojiHirreJitHBiM cpeflCTBaM TonxoBaHHX " fljia pa3bHCHeHH5i sthx HeacHOCTeH, 
to cTaHOBHTca oHeBiiflHbiM, hto npHHHHOH oTcyTCTBHH tohhocth b onpeflenemin xapaKTepa cnopa 6bijih 
pe3KO pa3JiHHaiom,HecH no3Hn;HH ctopoh no noBo^y Toro, xaxoe nonoxcemie flonxaio cymecTBOBaTb b 
panoHe Ephko nocne fleHTOHa. B xofle fleHTOHcxHx neperoBopoB ,n,eneraiiH5i Oeflepaipin 3aH5ma TBeppyio 
n03HU,HK> B OTHOHieHHH TOTO, HTO TOpOfl BpHKO flOJIXCeH BXOflHTb B COCTaB TeppHTOpHH (PeflepailHH (H 
JIPMO flOJKKHa npoxoflHTb cooTBeTCTByioHj,HM o6pa30M) , b to BpeMa xax fleJierau,HH, npeflCTaBJiHBHiaa 
Qochhhckhx cepdoB, HeyKjioHHo npHflepxoiBanacb toh ho3hh;hh, hto PC ^onxcHa xomponHpoBaTb He 
TOJIbKO CaM ropofl, HO H "XOpHflOp", COeflHH5IIOm,HH 3 Be nOJIOBHHbl PC (H JIPMO flOJIXCHa npOXOflHTb 
cooTBeTCTByiom,HM o6pa30M) . IIo cyTH flena, b xo^e fleHTOHCxiix neperoBopoB xaxman CTopoHa 
yKa3biBaJia Ha to, hto kohtpohl h ynpaBJieHHe pafioHOM Bpnxo HacTOJibKO Banana, hto npn OTcyTCTBHH 
cornainefflix Ha stot cneT OHa 6 bina roTOBa yexaTb H3 ,II,eHTOHa h bo3o6hobhtb doeBbie fleiicTBHa. 
HaxoHen,, npii3HaB, hto b fleirroHe He yflacTcx aocthhb floroBopeHHocTH, ctopohbi cornacnnHCb 
npeflCTaBHTb btot cnop Ha HMeiomee odx3aTenbHyio CHJiy apdnrpajXHoe yperyjmpoBaHHe. Tot cJ^axT, hto 
reorpacjjHHecKHe napaMeTpw h/huh "cnopHan" nacTb JIPMO He dbinn neTKO onpe,n,eneHbi hh b 
nncbMeHHOM BH^e, hh Ha caMOH xapTe, He OTpmjaeT cymecTBOBamix cnopa. HanpoTHB, oh 
noflnepKiiBaeT BeJiHHHHy h cnoxtHOCTb cnopa, paBHO xax n npHHHHy, no xoTopon ctopohm cornacnnncb 
npeflCTaBHTb ero Ha HMeiomee odx3aTenbHyio CHJiy apdnTpaxoioe yperynnpoBaHHe xax cpeflCTBO ero 
pa3peuieHHH. Eonee Toro, OTcyTCTBHe tohhoto onpeflenemix He npenxTCTByeT padoTe TpndyHana: xax n 
b jiio6om apdHTpaxcHOM Bonpoce, TOHHbie xoHTypbi ^aHHoro cnopa onpeflensnoTcx Ha ocHOBe 
yTBepxcfleHHH ctopoh b xofle apdHTpaxcHoro npon,ecca. 

38. Kax cjie^yeT H3 npeflbmymero nyHXTa, coBepmeHHO OHeBHflHO, hto cjjyH.naMeHTanbHbiH xapaxTep 
cnopa cBX 3 aH co BsaHMOHcxmonaiomHM TpedoBaHHeM b oTHomeHHH toto, hto6bi xaxmoe Odpa30Bamie 
ocyniecTBJiajio ncxjnoHHTenbHbin xohtpojib Hafl panoHOM Bpnxo. npeflCTaBnxeTcn oneBHflHbiM, hto caMH 
CTopoHbi xoTeJiH, hto6w KjpncflHxijHX TpndyHana dbina flocraTOHHO ninpoxon ana yperynnpoBamiH 
odmero cnopa, xotopmh ctopohbi npeflCTaBHnn Ha ero paccMOTpeHne. Ciofla MoxceT BxoflHTb, b 
nacTHOCTH, npeflocTaBJieHHe (PeflepaijHH HcxjnoHHTenbHoro xoHTpona Hafl ropoflOM Bpnxo h npnneraiomeH 
MecTHOCTbio nyTeM nepeHecemra JIPMO BnjioTb 30 pexn CaBa hjih, ecnn dpocaTbca b 3 pyryio 
xpaHHOCTb, nepeHeceHne JIPMO x 10 ry, c TeM HTodbi pacmnpHTb xopn^op h TeM caMbiM yBeJiHHHTb 
TeppHTopmo PC. 3to mojxct Taxxce 03HanaTb, hto TpndyHan HMeeT npaBO BbipadoTaTb Taxoe cpe^CTBO 
npaBOBOH 3am;HTbi, xoTopoe npeflCTaBJinno 6 bi codon xoMnpoMncc Mexc^y xpanHHMH no3HU,HHMH ctopoh. 
TpndyHan npHnsui x CBefleHHio apryMeHTbi PC b nonb3y odpaTHoro, T.e. yTBepjxfleHne 0 tom, hto 
HHxaxne flencTBiia TpndyHana He MoryT, codcTBeHHO, cxa3biBaTbca Ha "dy^ymeM ynpaBJieHHH 
npHJieraioni,HMH panoHaMH no modyio CTopoHy JIPMO" . OflHaxo Taxoe TOJixoBaHHe jihhihjio dbi 
TpndyHan bo3mojxhocth BbinojiHHTb ero rnaBHyio apdnTpaxcHyio 3 aflany. Hto xce xacaeTcx n^en PC 0 
tom, hto TpndyHan no CBoeMy 3aMbicny HMeeT npaBO pacrunpHTb xopn^op, ho hh b xoeM cnynae He 
cyxaTb ero 11 , to hh b (JjopMynHpoBxe npHnoxtemrsi 2, hh b hctophh neperoBopoB adconioTHO hhhto 

He HaBOflHT Ha Mbicnb o tom, hto ctopohbi HaMepeBanncb OT^aTb Taxoe HecnpaBeflniiBoe npeflnoHTeHHe 
HHTepecaM PC. 

39. OTcyTCTBHe xaxoro-nndo tohhoto onpefleneHHn rpamin; cnopa Mexgiy CTopoHaMH Taxxce, no 
xpaHHen Mepe nacTHHHO, odbncHneTcn TeM, hto Bonpoc o cooTBeTCTByioni,HX npeTeH3Hnx ctopoh Ha 
paHOH Bpnxo aoctht xpHTHnecxon tohxh nnuib b caMbie 3axni0HHTenbHbie nacbi h MHHyTbi ,II,eHTOHCX 0 H 
xoHcJjepeHiiHH. Ha npoTnxceHHH 21 3 hh nocpe 3 HHnaioni,He npaBHTenbCTBa HacTOHHHBO nbiTanncb ^odHTbcn 
xaxoro-nndo po^a floroBopeHHOCTH no 3T0My Bonpocy. B xoHenHOM HTore neperoBopw Ha btot cneT 


11 Cm. "IOpHC 3 Hxn,HOHHoe 3anBneHHe" PC, cTp. 11. 
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npepBajmci., Kor.ua KoHcj 3 epeHU,HH flOJiatHa 6buia 3 aKpBiBaTBCH. B sthx ycnoBHUx Bonpoc 06 onpeflejieHHH 
tohhbix rpaHHE; cnopa 6bui ocTaBJieH otkpbitbim, c TeM hto6bi ero mojkho 6bijio yperyjinpoBaTB nepe 3 
apSHTpaatHBiii npoflecc. 

40. B cooTBeTCTBiiii co CTaTbeii 21 perjiaMenra IOHCHTPAJI TpndyHaJi nocTaHOBHJi, hto CTaTBiiV(l) 
npHJioaceHHa 2 flaeT eMy npaBO paccMaTpiraaTB h yperyjinpoBaTB flaHHBiH cnop b npeflenax napaMeTpoB 
pa3Horjiacna Meatfly cTopoHaMH b fleiiTOHe h BLicKa3aHHBix imh 3flecB npHTH3aHHH. Kax b JJefrroHe, 

Tax h b xofle Bcero stoto pa36npaTejibCTBa cPeflepanflui nocneflOBaTejiBHo flOKa3BiBana, hto paiioH EpnKo, 
h b oco6eHHOCTH ropofl EpnKO, flOJiateH HaxoflHTtca HCKJiioMHTeJibHO b npeflenax ee TeppHTopHH h hto 
JIPMO flonatHa 6bitb npoBefleHa cooTBeTCTByioiniiM o6pa30M. Kan b fleirroHe, Tax ii BnocjieflCTBHH PC 
Taitate flo6nBanacb HCKjnoHHTejiBHoro kohtpojm Hafl KopHflopoM, npoxoflinnHM ot peKH CaBa flo ToneK, 
pacnojioateHHBix Ha paccTOHHHH flo 2 0 KHJioMeTpoB k ioro-3anafly ot ropofla Epaxo, hjih no MeHBinen 
Mepe coxpaHeHHH JIPMO TaK, KaK oHa noKa3aHa Ha fleiiTOHCKHx KapTax, 6e3 KaKiix 6bi to hh 6biJio 
noJiHTHHecKHX H3MeHeHiiH 12 . Tpn6yHaji o6:iaflaeT KOMneTenpHeH yperyniipoBaTB sth KOJiJiHflHpyiomHe 
npHTH3aHH5i c yneTOM cooTBeTCTByiomux npaBOBbix h cnpaBefljiHBBix npHHflimoB. 

41. JJpyrne acneKTbi ropHCflHKiiHH TpiidyHana, BKjnoHaa npeflejiBi npaBOMOHHH TpndyHaJia b nopaflKe 
cpeflCTBa npaBOBOH 3ain,HTBi BBipadoTaTB peuieHHe c yneTOM cooTBeTCTByioiniix npaBOBbix h cnpaBefljiHBBix 
npHHiiimoB, 6yflyT paccMOTpeHbi b nocneflyiomHX nacTHX HacTOflmero pememifl. 


IV. OECTOUTEJIBCTBA flEJIA 

A. PailOH EpHKO flO BOHHBI 

42. Ctopohbi He ocnapiiBajm pap cfiaKTiiHecKHX yTBepatfleHHii, KacaiomHxca HCTopini n 
fleMorpatJiiiHecKoro cocTaBa pafioHa Epaxo flo bohhbi . PanoH EpnKo pacnojioateH b hh3ko 
pacnojioateHHOH flOJiHHe baojib peKH CaBa Ha ceBepe Eochhh h repperoBHHBi b6jih3h cjihhhhsi hbihcihhhx 
pa3rpaHiiHHTejiBHBix jihhhh Eochhh h repu,eroBHHBi, Pecny6nHKH XopBaTHH h Cok)3hoh PecnySjiHKH 
lOrocjiaBHH. HcTopHHecKH 3tot paiioH npeflCTaBJian co6oh nepexpecTOK, coeflHHHBHiHH pa3HHHHBie 
HapoflBi h HMnepHH 13 . BcneflCTBHe 3Toro flaHHBiH paiioH Ha npoTaateHHH BeKOB 6biji 3aceJieH SoraTofi 
CMecBio cep6oB, xopBaTOB, 6ocHHHpeB h flpyrnx bthhhcckhx rpynn, npaBocnaBHBix xpncTHaH, 

KaTOJiHKOB h MycyjiBMaH, npeflCTaBJiHBHiHX eBponencKyio h BOCTOHHyio KyjiBTypBi. 

43. Topofl Bphko, pacnojioHceHHBra Ha pexe CaBa b cbmoh ceBepHOH okohchhocth 3Toro panoHa, 6 biji 
ocHOBaH b XV Bexe, Korfla paiioH 6 biji nacTBio OrroMaHCKOH HMnepHH. B HCTopnaecKOM nnaHe ropofl 
EpnKO npeflCTaBJiHJi co6oh OTpaatemie MHorosTHHnecKoro xapaKTepa Hacenemia pafioHa. OSnacTB k lory 
h 3anafly ot ropofla Ephko HCTopnaecKH cocToana H3 6onee mcjikhx h sthkhcckh oflHopoflHBix ^epeBeHB 
h nocenKOB. 


12 B xofle cjiyuiaHHH b PiiMe PC HeflBycMBicneHHO OTKa3anacB ot KaKHX-jin6o Tpe6oBaHHH b 
OTHOH ieHHH TOTO, HT06BI nepeflBHHyTB JIPMO TBKHM O0pa3OM, HTo6bI yBejIHHHTB TeppHTopnio PC, 
orpaHHHHB BMecTO 3Toro cboh apryMeHTBi Heo6xoflHMOCTBio nonHoro coxpaHeHHa CTaTyc— kbo . 

13 B 1699 rofly nocne 3aKmoHeHH5i KapnoBimKoro ^oroBopa pena CaBa CTana rpaHHiiefi Meatfly 
OTTOMaHCKOH h ra6c6yprcK0H HMnepnaMH. Ha npoTHateHHH nocneflyiomHX flByx bckob Ephko 
npeflCTaBJian co6oh caMyio 3anaflHyio okohchhoctb Ottombhckoh HMnepHH. Ha EepjiHHCKOM KOHrpecce 
1878 rofla ABCTpo-BeHrpHH 6 bijio pa3peuieHO OKKynnpoBaTB Eochhio h TepiieroBHHy, KOTopaa, oflHaKO, 
ocTaBanacB nofl OTTOMaHCKHM cyBepeHHTeTOM BnnoTB flo 190 8 rofla, Korfla h stot paiioH 6 biji nornomeH 
ABCTpo-BeHrpneH. 
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44. C TenemieM bckob panoH Bphko ciJiopMHpoBancH KaK cenbCK0X03HHCTBeHHbin n- H3-3a ero 
Henocpe,n,CTBeHHOH 6 hh30cth k pexe CaBa - TpaHcnopTHbin n,eHTp. B 18 94 ropy b ropofle Bphko 6 bin 
nocTpoeH xejie3HOflopojKHWH moct Haa; pexon CaBa. BnocneflCTBHH stot moct, Korpa 6 mji nocTpoeH 
6ojiee coBpeMeHHtiH jKejie3HOflopojKHtiH moct, 6biji nepe^enaH b aBTOMo6nnbHbin moct. B 1964 ro^y b 
ropofle Bphko 6bui nocTpoeH nopT ("nopT JlyKa") . ,D,o Havana 6oeBtix flencTBnn b 1992 ro^y 

nopT Bphko 6bin ophm H3 Bcero nninb flByx 6 ochhhckhx nopTOB Ha pexe CaBa h eflHHCTBeHHMM b 
BoCHHH TpaHCnOpTHLIM H,eHTpOM CMemaHHblX (XeHe3H0fl0p02CHbIX, aBTOflOpOHCHblX, BOflHbIX) nepeB030K. 

45. IIo Mepe pa3BHTHA panoHa Bphko - xax ropo^a. Tax h npnneraioin,eH k HeMy mccthocth- 
yBejiHHHBajrocB n ero HaceneHHe. CaMbin pe3Knn npnpocT Hacenemui npoH3omeji b ro^bi nocne BTopon 
mhpoboh bohhbi, Korpa panoH nepenaraan nepnoa; cymecTBeHHoro SKOHOMnnecKoro pa3BHTna. CornacHO 
nocnejiHen nepenncn HaceneHHn 3Toro panoHa, npoBefleHHon b 19 91 ro^y, HaceneHHe ropo.ua Bphko, 
TeppHTopiw KOToporo b 19 91 rofly cocTaBnnna 5,93 KBa^paTHbix KnnoMeTpa, HacHHTbiBano 

41 34 6 nenoBex, H3 KOTopbix 2 3 08 9 (56 npoiieHTOB) 6biJiH MycynbMaHaMH, 8254 
(20 npoiieHTOB) - cepOaMH, 2 8 69 (7 npoiieHTOB) - xopBaTaMH h 7134 (17 npon,eHTOB) 

npifflaflnexcaJiH k KaKon-nn6o "hhoh" BTHnnecKon rpynne 14 . CornacHO toh xe nepenncn HaceneHHn, 
odman nncneHHOCTb Hacenemia o6in,HHbi Bphko cocTaBnnna 87 332 nenoBeKa, H3 KOTopbix 38 771 
(44 npoiieHTa) 6 burn MycynbMaHaMH, 18 133 (21 npon,eHT) - cepSaMH, 22 163 (25 npoiieHTOB) - 

xopBaTaMH h 82 65 (10 npon,eHTOB) npHHaflnencanH k KaKon-nndo "hhoh" srannecKon rpynne. 

4 6. Ha npoT5DKemiH hctophh ropofl Bphko 6bin BaacHbiM SKOHOMnnecKHM r^eHTpoM . Xoth no noBOfly 
HeKOTopon CTamcTHHecKon HHcf)opMan,HH Be^yTcn cnopbi, flaHHbie, OTHOcnm,necn k noKa3aTenaM 
flenTenbHOCTH pa3nnHHbix SKOHOMHHecKnx ceKTopoB b panoHe Bphko, HMeioTcn n b n;enoM He 
ocnapnBaioTcn. no ,n,aHHbiM Con,nanncTHHecKon OeflepaTHBHon PecnydnnKH lOrocnaBHH (COPK)) 15 , 

Bphko 3aHHMan ceflbMoe MecTO cpefln 6ochhhckhx ropo,n,OB no o6beMy floxo^oB ot rpy30-naccajKHpcKnx 
nepeB030K, TpaHcnopTa n cbh3h 16 . B 19 90 ro^y oh 3aHHMan BocbMoe MecTO cpefln jKene3Hoji,opojKHbix 
n,eHTpoB no o6beMy rpy30Bbix n naccaxcnpcKnx nepeB030K n fleBHToe MecTO - no o6beMy rpy30B, 
pa3rpyjKaBHiHxcn Ha 6ochhhckhx xcene3HOfloponcHbix CTaHU,nnx. Hepe3 nopT Bphko - eflHHCTBeHHbiH 
Qochhhckhh nopT, ynoMHHaBniHHcn b CTaTHCTHHecKOM o63ope COPK), - b 1990 ropy 6bino nepeBe3eHO 
7 7 000 tohh rpy30B. B ropofle Bphko n 6nn3neiKamen mccthocth Haxoflnnocb HecxonbKO KpynHbix 
o6pa6aTMBaioH],HX npe^npHATHH. K nncny bthx npeflnpnnTHH OTHOcnnncb BnManbCKan t|)a6pHKa no 
npoH3Boa;cTBy nnm,eBoro Macna, BnMeKCKnn mhchoh KOMfinHaT, TecnoBcxan axKyMynHTopHan KOMnamin, 
HHTepnneTCKan TexcTimbHan KOMnaHHn, H36opcKan oSyBHan (JiaSpHKa n HecKonbKO flpyrnx 6onee Menxnx 
npeflnpnnTHH. 

47. IIo flaHHbiM COPK), BanoBon o6beM floxoflOB odiUHHbi Bphko b 198 9 ro^y, cocTaBnaBHinn 
501 MnH. flHHap, 6bin ceflbMbiM no BennHHHe cpe^n 6 ochhhckhx o6hjhh nocne CapaeBO, EaHn-JIyKH, 
MocTapa, Ty3nbi, CBopHHKa n 3eHnn,bi. nonoBHHy ^oxoflOB ^aBann npoMbiruneHHbie n 
ropHOflodbiBaioiLiHe npeflnpnnTnn, dnaroflapn neMy Bphko 3aHHMan BocbMoe MecTO b 3toh KaTeropnn 
cpeji,H 6 ochhhckhx ropoflOB. Ha ceKTop cenbcxoro n necHoro xo3nncTBa npnxoflnnacb npnMepHO neTBepTb 


14 flaHHbie nepenncen HaceneHHn 3 a nocneflHHe cto neT Tannce yKa3biBaK)T Ha to, hto, xoth 
H aceneHne ropopa Bphko pe3KO B03pocno, OTHOCHTenbHoe npon,eHTHoe cooTHorueHne pa3nnHHbix 
BTHHHecKHX rpynn b ropofle b n,enoM cooTBeTCTBOBano jjaHHbiM nepenncn 1991 rofla. 

15 Cm. "Statistgki Godisujak Jugoslavije" (1991). 

16 CBn3aHHbiH c Ty3naHCKHM 6accenHOM, Bphko 6bin TpaHcnopTHbiM iieHTpoM ^nn nepeB03KH 
ApeBecHHbi, yrnn, aHTpan;HTa, npo^yKnnn cenbcxoro xo3nncTBa/jKHBOTHOBoa;cTBa n xnMHHecKon 
npOMbIHineHHOCTH . 
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flOXOflOB, HTO BblBOflllJIO BpHKO Ha HeTBepTOe MeCTO epeflH 60 CHHHCKHX TOpOflOB. ypOHCaiiHOCTB 
nmeHiin,bi h KyKypy3bi - cootbctctbchho 4,0 h 4,2 tohhbi Ha reKTap - CTaBHJia ero b hhojio ,n,ecnTH 
KpynHeHHinx npoH3BOflHTeJieH b Bochhh. 

B. IIocjieflCTBHH bqhhm fljia paiioHa EpHKO 

48. B 1991 rofly, Korfla CoH,HanHCTHHecKan Oe^epaTHBHan PecnyfijiHKa lOrocnaBHn pacnanacb h 
BxoflHBHine b ee cocTaB pecnydnHKH CTann oS'bhbjihtl ce6n He3aBHCHMMMH cyBepeHHbiMH rocy^apcTBaMH, 
HananHCb BoeHHbie flencTBHa Menqjy XopBaTHeii h Cepfinen. Topofl EpHKO, b kotopom HaxoflHJiHCb 
Ka3apMbi lOrocnaBCKOH Hapo^HOH apMioi (IOHA) , cpa3y nee OKa3ancn noHTH b smmeHTpe KOHcJwiHKTa. 

B KOHpe 1991 rofla b ropofl Bphko npnSbiJiH cep6cKHe nonyBoeHHbie cjjopMHpoBaHHn, h hx jihhhbih 
cocTaB npHCTynnn k oSyneHHio MecTHbix cepdcKiix flo6poBonbu,eB. OflHOBpeMeHHO c sthm no,npa3fleneHHH 
IOHA KOHcjmcKOBajiH opynaie y 6ochhhckhx chji TeppirropnajibHOH o6opoHM, flHCJiou,HpoBaHHbix b 
B pHKO. 

49. K Hanany 19 92 ro^a kohcJjjihkt pacnpocTpamincn h Ha TeppirropHio Bochhh h repu,eroBHHbi. 

7 anpenn, nocne oc})HU,HaJibHoro npH3HaHHn Pecny6jiHKH Bochhh h repperoBHHbi EBponencKHM 
coodmecTBOM, SocHHHCKHe cepfibi oSbaBHJiH o co3ji;aHHH He3aBHCHMOH CepdcKOH PecnySniiKH Bochhh h 
repperoBHHbi h npHCTynnnH k cjjopMHpoBaHHio aflMHHHCTpaTHBHbix CTpyKTyp b pn,n,e paHOHOB CTpaHbi. 

30 anpenn 1992 ro^a - hjih HaKaHyHe - cepdcKHe chjim, b cocTaB kotopmx bxo^hjih perynnpHbie 
ciuibi IOHA h HeperynnpHbie cjiopMHpoBaHHn, Hanann HacTynjieHHe Ha ropofl Bphko. B nepBHH ,n,eHb 
HacTynneHHH cepScKHe chjibi pa3pyuiHJiH aBTOModHUbHbra h jKejie3HOflopojKHbiH moctm nepe3 pexy CaBy. 

B ropofle cepScKHM CHJiaM 6 bijio OKa3aHO Jinnib He3HaHHTenbHoe conpoTHBJieHHe, h nocne uiecTH flHeii 
6oeB OHH yCTaHOBHJIH KOHTpOJIb Hafl TOpOflOM BpHKO H paHOHOM, npOCTHpaiOIUHMCH Ha HeCKOJIbKO 

KHJioMeTpoB k lory h 3ana^y ot stoto ropo^a. 

50. B TeneHHe HecxoJibKHX nocneflyiomHX MecnpeB cep6cKHe chjim, KOTopbie OKKynnpoBaJiH ropofl 
BpHKO, H3rHaJiH OTTyfla npaKTHHecKH Bee MycyjibMaHCKoe h xopBaTCKoe HaceJieHHe. B nepBbie flBe 
He^eJiH Man 6mjih npoH3BefleHM apecTbi MycyjibMaH, KOTopbie 6mjih OTnpaBJieHM b peHTpbi coflepncaHnn 
nofl cTpanteii, co3,n,aHHbie b pnjje mcct Ha TeppHTopHH ropo,na 17 . rnaBHbra TaKofi u,eHTp 6mji 
opraHH30BaH Ha TeppHTopHH nopTa JlyKa, r^e hhcjio 3aKJii0HeHHbix b jiioSoh H3 flHen Ha npoTHJKeHHH 
nepno.ua c Man no HioJib/aBrycT 19 92 rofla cocTaBJinjio He MeHee 5000. npeflnonaraeTcn, hto b Jiarepe 
Jlyxa 6buio y0HTO flo 30 0 0 3aKJii0HeHHbix; Bee 3aKJii0HeHHbie coflepncaJiHCb b HenenoBeHecKHX ycnoBHnx 

h no^BeprajiHCb xecTOKOMy o6pam;eHHio. K KOHpy npoBeflemioH cep6aMH KaMnaHHH fleMorpac})HHecKHH 
cocTaB 3Toro panoHa KopeHHbiM o6pa30M H3MeHHJicn: nponaiBaBimie TaM MycyjibMaHe h xopBaTM 6bijih 
BMHyiKfleHbi HCKaTb ySejKHma b panoHax, KOHTpojiHpoBaBuiHxcn MycyjibMaHCKHMH h xopBaTCKHMH 
cHJiaMH, a MecTHbie cep6bi nepeSpanncb b panoHbi, KOHTpojiHpoBaBHiHecn cepficKHMH cnjiaMH. 

51. B nepnofl nocne cepScKoro HacTynneHHn Ha ropofl BpHKO, npe,n,npHHHToro BecHOH 1992 ro.ua, 
panoH BpHKO OKa3ancn 3aTpoHyT ntecTOHaHiHHMH 6 ohmh, KOTopbie Benncb b xo^e bohhm, 
npoflonjKaBuieHcn Bflonb nHHHH cJjpoHTa, npoxo^HBineH Bcero nranb b HecKonbKHX KHnoMeTpax k lory h 
3ana,n;y ot Bphko. Fopofl BpHKO npn stom HecKonbKO nocTpa^an, b to BpeMn KaK penbiH pnfl 
He6onbiHHX ropo^OB h ^epeBeHb, HaxoflHBHiHxcn Bcero nnuib b HecKonbKHX KHnoMeTpax k lory h 3ana,n,y 


17 Cm. 3aKHK>HHTenbHbiH flOKnafl Komhcchh SKcnepTOB, co3flaHHOH bo ncnonHemie 
pe3oniou,HH 780 (1992) CoBeTa Be3onacHOCTH, flOKyMeHT OpraHH3au;HH OSbeflHHeHHbix Haiinfi 

S/1994/674 (1994) . 
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ot EpnKO, 6 bijih noJiHOCTLio yHHMTO^KeHM. EoeBBie fleiicTBiia h decnenoBenHoe OTHOineHiie co ctopohbi 
OKKynapiioHHtix chji npiiBeJiH k orpoMHtiM xepTBaM cpeflH rpaac^aHCKoro Hacenemisi 18 . 

C. IIo.rro>KeHi-ie b paiioHe EpnKO nocne nonnHcaHHii fleHTOHCKHX corjiameHHH 

52 . Ha MOMeHT noflimcamiH fleHTOHCKHX corjiameHHH PecnydjiHKa CepdcKan KompoJiHpoBajia okojio 

4 8 npopeHTOB TeppHTopHH onniTHHBi EpnKO (hto cocTaBJisuio 22 5 kb. km), BKJHonan ropon EpnKO h 
ero oKpecTHocTH, b to BpeMa KaK Oenepaipra KOHTpojinpoBajia npHMepHo 52 npopeHTa TeppHTopHH 
(HTO COCTaBJLHJIO 23 9 KB. KM) . 

53. B HacT05nu.ee BpeMn b ropone EpnKO npoaoiBaeT, no opemcaM, ot 32 000 no 37 000 nenoBeK, 

H3 KOToptix ot 31 000 no 36 000 nenoBeK - cepdbi. H 3 stoto o6mero nncjia cepdcKHX aarreneH 

okojio 8000 neJioBeK - sto jhohh, npoaoiBaBimie b EpnKO no bohhbi h ocTaBimiecsi TaM, ot 8000 ho 

10 000 - 3to SbiBHine jKHTeJin Hpyrnx HaceJieHHbix nyHKTOB onniTHHbi EpnKO , nepedpaBinnecn b ropon 
EpnKO nocne Toro, KaK H3 Hero 6 bijio H3rHaHO MycyjibMaHKoe h xopBaTCKoe HaceJieHHe; ocTanbHaa nacTB - 

3T0 nepeMemeHHbie Jiupa, npHdBiBinne H3 KpaHHbi, CapaeBO h psina npyrax Sochhhckhx roponoB. 

Okojio 15 000 cepdoB npojKHBaioT 3 a npenenaMH ropona EpnKO no Ty CTopoHy ot BpeMeHHOH JIPMO, 
rne TeppHTopHU PecnydnHKH CepdcKOH. Eojibihhhctbo MycynbMaH, H3rHaHHbix H3 ropona EpnKO, b 
H acT05imee BpeM5i npoaoiBaiOT b Padnn EpnKO h npyrax roponax onniTHHbi EpnKO, Haxofl5iinHXC5i non 
KOHTpoJieM Oenepaipoi. Ta nacTB HaceneHiia, KOTopyio cocTaBJisnoT 3THHnecKHe xopBaTLi h KOTopasi 
HacHHTbiBaeT npiiMepHO 30 000 nenoBeK, CKOHijeHTpHpoBaHa ceftnac Ha TeppHTopHH <I>enepaiiHH, 
pacnojioiKeHHOH k ioro-3anany ot ropona EpnKO. 

54. B ropone EpnKO odecneneHO b jiynmeM cjiynae jihhib MHHHMaubHoe ocymecTBJieHHe Tex 
nojioJKeHHH fleHTOHCKHX corjiameHHH, KOTopbie KacaioTcsi npaBa npeacHHX XHTenen Ha B03Bpam;eHHe h 
BOCTpeSoBaHHe CBoero HMynjecTBa. HecMOTpsi Ha noMoiu,b h KoopnHHaipiio co ctopohm YBKE, jiHinb 
15 MycyjibMaHCKHX ceMen, no HMeiomHMcn flaHHbiM, noxa BepHynncb b ropon Epmco. HecoMHeHHO, 
hto rnaBHbiM cflepjKHBaiomHM cJiaKTopoM HBJi5ieTC5i CTpax. Ha pacnonoaceHHOH k lory ot ropona Epmco 
TeppHTopHH, rne MycyjiBMaHe nonbiTajincb BoccTaHOBHTb cboh noMa, 27 H3 sthx homob dbuiH 
pa3pynieHbi b pe3ynBTaTe B3pbiBOB. Eojibihhhctbo H3 sthx neJi, CB5i3aHHbix co B3pbiBaMH, MecTHOH 
noJiHU,HeH ho chx nop He paccneHOBaHbi. 

5 5. CymecTByeT ocTpan Heo6xoflHMOCTL b peMOHTe noBpejKneHHBix jkhjibix 3H3hhh b ropone Epmco. 
no naHHbiM YBKE, b HacT05nn;ee BpeM5i TpedyioT peMOHTa okojio 12 200 jkhjibix 3H3hhh. H 3 3Toro 
odm,ero HHCJia 8500 - sto HOMa MycyjibMaH, 2 50 0 - flOMa xopBaTOB h 12 0 0 - flOMa cep6oB. 

56. H3-3a bohhbi SKOHOMHnecKan flenTejiBHOCTB b panoHe EpnKO noHTH nojiHOCTbio npeKpaTHJiacb, h 

hh ohho H3 ochobhbix npennpH5iTHH b ropone EpnKO ho chx nop He bo3o6hobhjio pa 6 oTy. nopT He 
pa 6 oTaeT BCJiencTBHe Toro, hto pexa CaBa 6 oJiee He npnroHHa n-M cynoxoflCTBa (h ne dyneT npuroHHa 
flJifl cynoxoflCTBa flo Tex nop, noxa He dynyT npoH3BeHeHbi nHoyrjiydHTejiBHBie padoTBi) , a nopTOBBie 
coopyxeHHn noBpeJKneHBi. 5KeJie3HOflopoiKHBiH moct ein,e He OTpeMOHTHpoBaH, a jKeJie3HOHopoiKHBie 


18 floKa3aTenbCTBa, npencTBJieHHbie OpraHH3an,HH 06T,eHHHeHHbix HaijHH, yKa3BiBaiOT Ha to, hto 
H apsiny co 3BepcTBaMH, coBepniaBuiHMHcn cep 6 cKHMH BjiacT5iMH npoTHB MycynbMaH h xopBaTOB, 
npoJKHBaBniHX b panoHe EpnKO, b stom panoHe HMenn MecTO h cjiynan SecnenoBenHoro o6pameHH5i, 
nbITOK H JKeCTOKHX ySHHCTB MyCyJIBMaHCKO—XOpBaTCKHMH CHJiaMH MeCTHBIX Cep 6 cKHX JKHTeneH. Cm . , 
HanpHMep, HOKJian o cjiynanx HapymeHHn MejKflyHapoHHBix 3aKOHOB h ofibinaeB bohhbi h HopM 
ryMaHHTapHoro npaBa Ha TeppHTopHH Sbibihch CopnaJiHCTHnecKOH PecnySmiKii lOrocjiaBHH, ceHBMOH 
HOKJian npaBHTeuBCTBa Cok>3hoh PecnydjiHKH KDrocnaBHH, HOKyMeHT OpraHH3an;HH OSbenHHeHHBix 
HapHHA/51/397 h S/1996/775 (1996). 
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nym b panoHe Bphko TaiQKe TpeSyiOT KpynHoro peMOHTa. Xoth CBC nacTHHHO BoccTaHOBium 
aBTOMofiHJIBHBIH MOCT, oSeCneHHB B03M05KHOCTB flBHHteHHH no OflHOH nOJIOCe, HeoSxOflHMO npoBecTH 
flaJibHeiimHe KpynHOMacnrrafiHBie peMOHTHbie pa6oTBi, c TeM hto6bi BoccTaHOBHTB flBHJKeHHe no BTopoii 
nojioce h o6ecneHHTB TexHHHecKyio bo3mo:>khoctb fljia jjBHHteHHH no MOCTy Taacentix rpy30BHK0B. 

57. OcHOBHBIM peHTpOM SKOHOMHHeCKOH fleHTejIBHOCTH B paHOHe HBJIHeTCH cennac ApH30HCKHH pbIHOK, 
pacnojioaceHHbin k ioro-3anafly ot ropo^a EpHKO B03Jie floporn floHBH-Maxana - OpaniBe 19 no Ty 
CTopoHy ot JIPMO, r^e cennac TeppiiTopna Oeflepapnn. B btom MecTe npn MOJinaJiHBOM coraacnn CBC 
(Tenepb CIIC) , KOTopbie oSecneHHBaioT 6e3onacHocTL, Mecrabie BJiacra pa3peniHJiH MycyntMaHCKHM, 
xopBaTCKHM n cepScKHM ToproBii;aM opraHH30BaTb pbihok flna npoflaacn npoflyKTOB miTaHUH n 
X03HHCTBeHHBIX TOBapOB . 


V. flOBOflBI CTOPOH 
A. floBQflBi Oegepaiiini 

58. IIoflnepKHBaa, hto b CTaTBeV(3) npnjioacemia 2 npeflycMOTpeHO, hto "apSnTpBi npHMemnoT 
cooTBeTCTByiomne npaBOBBie n cnpaBeflnnBBie npHHpnnBi", (Peflepapnn HacTanBaeT Ha npiiMeHeHun 
flOTOBOpOB, ynaCTHHKaMH KOTOpBIX HBJI5HOTCH EOCHHH H FepiJ,erOBHHa H lOrOCJiaBHH, a TaKJKe npnHU,HnOB 
o6bihhoto MejKflyHapoflHoro npaBa, n b nacTHOCTH 3aHBJiaeT o tom, hto b ^aHHOM cjiynae flOJUKHa 6bitb 
npnMeHeHa MeHtflyHapoflHaH npaBOBaa flOKTpima HenpH3HaHHH. IIo MHemno (PeflepapHH, coBpeMemiaH 
flOKTpnHa Henpn3HaHH5i npeflycMaTpHBaeT, hto b tom cjiynae, Kor^a flemnie, Korapoe, KaK 
yTBepjKflaeTca, npnBeno k noHBJieHHio hoboto TeppHTopnaJiBHoro npaBa, 6bijio coBepineHO b HapymeHne 
Ton hjih hhoh cymecTByiomeH hopmbi o6bihhoto hjih floroBopHoro MejKflyHapoflHoro npaBa, sto .nemme 
HBJiaeTCH lopn^HHecKH HeflencTBHTejiBHBiM n He MoateT npnHecTn npaBOHapyuinTemo HHKaKHX 6nar b 
BHfle HOBBIX 33KOHHBIX npaB HJIH B KaKOM-TO HHOM BHfle . 

59. Hto KacaeTca npHMeHeHHH aoktphhbi HenpH3HaHHH, to, no yTBepjKfleHHio (PeflepapHH: 

1) PecnydniiKa CepScKaa npoBena KaMnaHHio sthhhcckoh hhctkh b paHOHe EpHKO; 2) 3Ta KaMnaHHH 
aBHJiacB HapyineHHeM HMnepaTHBHBix hopm MejKflyHapoflHoro npaBa, KacaK>in,HxcH HeHanaflemiH, npaB 
HeJioBeKa h 3aKOHOB h oSbinaeB bohhbi; 3) Tpn6yHaJi, TaKHM o6pa30M, He tojibko He MoaceT 
y3aKOHHTB pe3yjiBTaTBi coBepineHHOH PecnydjiHKOH CepScKOH arpeccnn, oct3bhb b HeH3MeHHOM BH^e 
nOCJieflCTBIIH KaMnaHHH BTHHHeCKOH HHCTKH, HO H, no CyTH fleJia, flOJIJKeH yCTpaHHTB Bee nOCJieflCTBHH 
TaKHX fleHHHH, BOCCTaHOBHB npeJKHHH yHHKajIBHBIH fleMOTpacjjHHeCKHH COCTaB HaCeJieHHH 3T0T0 paHOHa H 
nepe^aB TeppHTopnio no^ kohtpojib OeflepapHH. 

60. C TeM hto6bi noMOHB ycTaHOBHTB, omipancB Ha cfjaKTBi, KaK Bena ce6n PecnySmiKa Cep6cKaa b 
3tom panoHe b xofle bohhbi, ®e,n,epaii;HH, Bo-nepBBix, npHBOflHT pa3JiHHHBie noflKpenjieHHBie cJiaKTaMH 
BBIBOflBI H 3aKJIK)HeHH5I OpraHH3ail,HH OSBefflHHeHHBIX Haipril, KOTOpBie, no MHeHHIO OeflepailHH, 
noflTBepjKflaioT, hto b Bphko Sana npoBefleHa KaMnaHHH BTHHHecKoii hhctkh, h 3aTeM 3aaBJi5ieT, hto 
TpndyHaji o6n3aH CHHTaTBCH c sthmh BBiBOflaMH, ochob3hhbimh Ha (JiaKTax. Bo-btopbix, <t>eflepan,HH 
npeflCTaBHJia KaK micBMeHHBie noKa3aHHH (noKa3aHHH jihu,, CTaBimix CBHfleTenHMH 3BepcTB, 
coBepuieHHBix b 3tom paHOHe) , Tax h b xofle cnymaHHH hchbbix cBHfleTeneH (jihu,, KorapBie jih6o caMH 
6bijih 0HeBHflu,aMii mhothx co6bithh, hh6o deceflOBann c oneBHfliiaMH h acepTBaMii b xo^e cocTaBJieHHH 
flOKJiaflOB o 3BepcTBax, coBepineHHBix b stom panoHe) . H HaKOHeu,, (PeflepapHH o6paTHJia BHHMaHHe 
TpndyHajia Ha MHoroHHCJieHHBie OTKpBiTBie flOKyMeHTajiBHBie hctohhhkh, b kotopbix npiiBOflHTCH flaHHBie 

o 3BepcTBax, coBepineHHBix b panoHe Bphko. IIo yTBepacfleHHio OeflepaiiHH, TaKHe AOKa3aTenBCTBa 


19 H3BecTHa Taioxe KaK ApH30HCKaH ^opora. 
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yKa3MBaioT Ha to, hto b xo,ae arpeccnn b panoHe Bphko PecnySjiHKa CepScKaa npecjieflOBana 
onpefleneHHyio pejib - H3raaTB SocHHHCKoe h xopBaTCKoe HaceJieHHe H3 ropo^a Bphko 20 . 

61. Oeflepapna yTBepxqjaeT, hto npeflnpHHHTaa PecnyQjiHKOH CepdcKOH arpeccnsi npoTiiB panoHa 
Bphko HBHnaci, HapymeHHeM penoro pa^a HMnepaTHBHbix hopm MexcflyHapoflHoro npaBa. Otmcthb, hto 
CoBeT Be3onacHOCTH OpraHH3apiiH OdneflHHeHHBix Haiinii h flpyrne opraHbi Heo^HOKpaTHO 3anBJi5iJiH, 
hto npHo6peTemie TeppHTopHH Sochhhckhmh h rorocjiaBCKHMH cepSaMH nocpe^cTBOM npoBeflemni 
aTHHHecKOH hhctkh aBJiHeTCH HapyrneHiieM MejKflyHapoflHoro npaBa, Oeflepaii;H5i cnirraeT, hto Tpn6yHaji 
o6a3aH npiiHHTB bo BHHMaHHe noflodHbie npaBOBbie bubo^m, cflejiaHHtie OpraHH3an,Hen 06be,n,HHeHHbix 
HapHH 21 . Oeflepapna yTBepxmaeT jjaJiee, hto KaMnaHHH, npoBefleHHaa PecnyfijiHKOH CepScKoii b 


20 Oeflepapna yTBepxqjaeT, b nacTHOCTH, hto npeflCTaBJieHHtie flOKa3aTem,CTBa noflTBepnmaiOT 
cjie,n,yiom;ee: 

1 . B ceHTadpe 1991 ro^a " KpacHbie 6epeTM", no^HiiHABimiecji cepScKHM BeflOMCTBaM 
rocy,n;apcTBeHHOH 6e3onacHOCTH, pacnojroiKeHHbiM b Benrpafle, npH6buiH b ropofl Bphko h npncTynHJiH k 
odyneHHK) mccthbix cep6cKnx floSpoBOJibiieB. 

2 . B KOHpe 19 91 roji,a BoeHHOCJiyiKain,He IOHA KOHtJjncKOBanH opyxcne h TexHHKy Sochhhckhx 
chji TeppiiTopHantHOH o6opoHbi, a b HanaJie 19 92 ro,i;a npHCTynnjin k naTpynnpoBaHino b ropofle 
Bphko. 

3. B KOHpe anpejia 1992 ro^a i^eHTpbi coflepjKaHHa nofl CTpaxen 6 bijih co3flaHbi b nopTy 
Jlyxa, Ka3apMax IOHA n b flpyrnx MecTax Ha Teppirropini ropofla Bphko. 

4. B nepnofl c 30 anpenH no 7 Man 19 92 rofla chjim KDHA a nojiyBoeHHbie cJjopMHpoBaHHH 
Sochhhckhx cep 6 oB BeJiH HacTynneHHe Ha ropofl Bphko, pa3pyniHB npn btom aBTOMoSiuibHMH n 
2ceJie3HO,iiopojKHtiH moctbi Hepe3 pexy CaBy h apecTOBaB SoJibinoe hhcjio MycyjibMaH, KOToptie 6 mjih 
OT npaBJieHbi b peHTpti coflepacaHHH no,n, CTpaacen. Korfla hijio bto HacTynjiemie, cepScKHe chjim b xofle 
yjiHHHtix 6 oeB n b peHTpax coflepxcaHHH nop, cTpaxcen 6e3 pa36opa y 6 nBajiH MiipHbix aorreneH h 
yHHHHJiH 3BepcKHe pacnpaBti Hafl hhmh. 

5. 19 Man 1992 rofla IOHA ocJnmnaJibHO o 6 bHBHjia o BbiBojie lorocjiaBCKnx oc})Hn,epoB H 3 
Bphko, a ocTaBinnecH chjim 6 bijih npeodpa30BaHM b BoficKa ("apMHio") PecnydjiHKH CepScKon (BPC) . 

6 . B nepnofl c Man no aBrycT 19 92 rofla ocTaBimieca b ropofle MHpHbie jKHTejin H3 HHCJia 
MycyjibMaH 6 mjih jih 6 o H3THaHbi H3 Bphko, jih 6 o OTnpaBJieHbi b Jiarepb, co3flaHHbiH b nopTy JlyKa, hjih 
b flpyrne MeHee KpynHbie peHTpbi coflepiKaHHH nofl CTpaacen, co3flaHHbie b stom panoHe. B TeneHHe 
3Toro nepnofla MHome 3a,aepjKaHHbie Jinpa, no HeKOTopbiM pamibiM, ,i;o HecKOJibKHX tmchh, 6 mjih 
ydHTbl, H3HaCHJIOBaHbI HJIH H36lITbI 3aXBaTHHKaMII. 

7 . K MOMeHTy noflnHcaHHH fleHTOHCKHX corjiameHHH MycyjibMaHCKoe HaceJieHHe ropo,n;a Bphko , 
HacHHTbiBaBinee flo bohhm okojio 23 000 HeJiOBeK, coKpamnocb ,50 npHMepHO 50 0 HeJiOBeK, hto 
HBH nocb npaMbiM pe3yjibTaTOM npeflnpHHiiTOH PecnydJiHKOH CepScKOH arpeccHH. 


21 OeflepapHU ccbmaeTcn, b hbcthocth, Ha pe3omon,Hio 819 (1993) CoBeTa Be3onacHOCTH, b 
kotopoh CoBeT Be3onacHOCTH, flencTByn b cootbctctbhh c rjiaBOHVII YcTaBa OpraHH3aiiHH 
06beflHHeHHbix Haiinn, "BHOBb no^TBepncflaeT, hto jho6oh 3axBaT huh npnoOpeTeHHe TeppHTopHH chjioh 
hjih yrpo30H ee npHMeHeHHH, b tom HHCJie nocpe^CTBOM npaKTHKH "sthkhcckoh hhctkh", HBJineTcii 
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paftoHe Epnxo, HBHJiacb HapyrnemieM 6a30Boro KOMnjieKca npuHLjmioB, Kacaromnxca npaB nenoBexa, 
BXjnoHan o6i.aBJieHHe BHe 3aKOHa reHon,Hfla h pacoBoii flHcxpHMHHaipm 22 , a Taxxe p>ma 
flonojiHHTejibHtix npaBOBBix npHHU,HnoB, npiiMeHHMtix k MeacflyHapoflHbiM h BHyTpeHHHM 
XOHcjjJIHXTaM 23 . 

62 . B flonojiHemie k ccbuiKe Ha floxTpnHy HenpH3HaHHH OeflepaiiHa 3a5iBJi5ieT Taxxce, hto 
HCTopHHecxne, fleMorpac})HHecKHe, xynbTypHbie h HHBie CBH3H MoryT nocnyxcHTb ocHOBaHHeM fljia 
3aKOHHoro npiiT5i3aHH5i Ha TeppHTopnio, flaxe ecuH sth cbh3h 6bijih H3HaHajiBHO ycTaHOBneHti c 
HapoflOM hjih o6pa30BaHHeM, KOTopbie He cocTaBJuum He3aBHCHMoe rocy,n;apcTBo hjih He o6na,n,ajiH 
HCKOHHbIM 3aKOHHBIM THTyjIOM Co6cTBeHHOCTH Ha 3Ty TeppHTOpHK) 24 . IIpi! 3T0M <I>e,n,epaii;H5I 
yTBepjKflaeT, hto Hacenemie h ropo^a (Peflepaiinn HMeioT 6onee npoHHbie HCTopHHecxne h coH,naJibHO- 
3K0H0MHHecKHe CB5I3H c Epnxo, HejKejin Pecnydjinxa Cepdcxan h hto stot paiioH flojcxeH 6bitb, 
cjieflOBaTentHO, nepe^aH nofl xoHTponb OeflepaijHH. 

63. (PeflepaiiHa yTBepxqjaeT Taxxce, hto, npHMeHaa cooTBeTCTByiomHe cnpaBeflUHBbie npnHiinnbi, 
TpndyHaji MoaceT HcnoJib30BaTt npaBO cnpaBeflUHBOCTH jih6o 1) xax cpe^cTBO, no3BOJisnomee CMHrnnTb 
flencTBHe cyry6o npaBOBbix .hoxtphh, npndeniyB x xoHiienu,HaM 6ecnpncTpacTHOCTH h ,i;o6pocoBecTHoro 
noBefleHHa, jih6o 2) xax o6in,yio Teopnio, b cooTBeTCTBHH c xoTopon npo6eJibi b npHMeHHMOM npaBe 
mojxho 3anonHHTB djiaroflapn npHMeHeHHio xoHii;enLi;HH pa3yMHOCTH h necTHOCTH . 

64. <Peflepau,H5i 3aflBJiaeT, b nacTHOCTH, hto ecjiH npn paccMOTpeHHH stoto flena ncxofliiTb H3 
coodpaaceHHH cnpaBeflJiHBOCTH, to B03HHxaioT oneHb Becxne ocHOBamia fljra BtmeceHHa apSirrpaixHoro 
peuieHHa no panoHy Bpnxo b noJib3y Oeflepau,HH, npnneM b TaxoM pemeHHH moxcho 6buio 6bi 
npeflycMOTpeTb B03M0JXH0CTb oxa3aHHa noMoupi 3a cneT o6ecneneHHa MexmyHapoflHoro npncyTCTBHJi. 
IlocxoJibxy noBefleHHe PC b panoHe Epnxo, xax yTBepamaeTcn, npoTHBopeHHJio BceM npneMJieMbiM 
BTHHeCXHM H HpaBCTBeHHbIM HOpMaM, npeflOCTaBHTb Cep6aM B03M0IXH0CTb COXpaHHTb XOHTpOJIb Hafl 


npoTHBonpaBHbiM h HenpHeMJieMbiM; [h] ocynqjaeT h OTBepraeT npeflHaMepeHHbie fleHCTBHa Sochhhcxoh 
cep6cxon CTopoHbi, npeflnpiiHHMaeMbie c u,enbio npnHyflHTb rpaJXflaHcxoe HaceneHne x SBaxyaijHH H3 
CpedpeHimbi h npnjieraiomHX x Hen panoHOB, a Taxixe H3 flpyrnx panoHOB Bochhh h repiieroBHHbi b 
xanecTBe nacTH ee o6in,en OTBpaTHTejibHon xaMnaHHH "STHHHecxon hhctxh" . 

22 OeflepaiiHH 3anBJiaeT, b nacTHOCTH, hto Pecny6jnixa Cep6cxaa coBepnmjia flenHHH, 
npeflCTaBJisnomne co6oh HapymeHHe KoHBemtHH o npeflynpexcflemni npecTynjieHHH reHou,Hfla h Haxa3aHHH 
3a Hero h Bceo6in,en flexjiapaijHH npaB nenoBexa. 

23 B stoh cbh3h Oeflepaunsi 3anBJiaeT, hto hopmm npaBa, xacaiomiiecji npecTynnemiH npoTHB 
nenoBenHOCTH, 3anpemaiOT axTbi ydniicTBa, HCTpednemiH, nopadomemiH, 3axmoneHHn b TiopbMy, nbiTox 
h H3HacHJi0BaHHn, HanpaBJieHHbie npoTHB rpaxc^aHcxoro HaceneHnu, xax b paMxax MeixflyHapoflHbix, Tax 
h BHyTpeHHHX BoopyixeHHbix xohcJmihxtob . IIo yTBepixfleHHio OeflepaiiHH, sth npiimiimbi npii3HaHbi b 
xanecTBe jus cogens h OTpaixeHbi Taxixe b o6in,eH CTaTbe 3 /KeHeBcxnx xoHBeHi^HH n b 
npoToxone II x HUM. 

24 Oeflepaiina yTBepixflaeT, hto stot MeixflyHapoflHO-npaBOBOH npnHiinn b He^aBHeM npoinnoM 

6biJi npiiMeHeH MeacflyHapo^HbiM Tpn6yHaJi0M b flene o 3anaflHOH Caxape (KoHcyjibTaTHBHoe 
3axjooneHHe) , 1975, I.C.J. Rep. 12, npn paccMOTpeHHH xoToporo Meixa;yHapoflHbiH Cy^, paapeinaa 

cnop Mexcfly MaBpHTaHnen n Mapoxxo no noBo^y xohtpohh Hafl TeppHTopnen 3anaflHOH Caxapbi nocne 
npexpameHHa HcnamieH xojioHnaJibHoro ynpaBJieHHH stoh TeppHTopneii, npHiuen x BbiBo^y o tom, hto 
eMy cjiep,yeT ycTaHOBHTb "npaBOBbie OTHOineHHH" xaixfloro H3 3anBHTeJieH c ocnapiiBaeMbiM panoHOM c 
yneTOM coiinajibHbix h nonnTHHecxHX acnexTOB 2CH3HH ero HaceneHna. 
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Epnxo, ycTaHOBneHHbra c noMom,bio rpy6on chjim h BHymaiomero yxac HacHJiHa, 3HanHT, no mhchhio 
Oeflepaiinn, B03Harpa,HHTb hx 3a nx npeflocyflHTeJibHoe noBeflemie n OTKpbiTO nponrHopnpoBaTb 
ocHOBononaraion],He nenoBenecKne n,eHHOCTH. YTBepjKflaeTca Taxxte, hto nepeflana Epnxo pexoiMy, 
KOToptin jinninji Bpnxo ero OKOHOMnnecxon 6a3bi, BocnpenaTCTBOBaJi ocymecTBnemno docHHiniaMH n 
xopBaTaMH npaBa Ha B03BpameHHe b cboh flOMa b stom panoHe h npHBeJi xaMnaHHio c n,enBio 3acTaBHTL 
cepSoB 3aperHCTpnpoBaTLC5i b xanecTBe H36HpaTeneH jijih ynacTHH b Bbidopax b paiioHe Epnxo, 
npoTHBopeniuio 6bi Taxxce ,n,eHTOHCXHM npHHiimiaM. H HaxoHei;, Oeflepaipia npocHT TpudyHan ynecTb 
BajKHoe 3HaneHHe panoHa Bpnxo fljnr sxoHOMHnecxoro pa3BHTHa OeflepaiiHH, yxa3biBaa, cpeflH nponero, 
Ha to , hto 1) Epnxo npeflCTaBJiaeT co6oh eflHHCTBeHHbiii xaHan odecneneHHJi <J>e,n,epaii;HH flocTyna k 
BajKHeflHIHM pbIHKaM H TOBapaM B EBpOne H 2 ) EpHXO SBHaeTCa eflHHCTBeHHblM MHOTOBHflOBblM 
(3KeJie3HOflOpOJKHbIH, aBTOModHJIbHblH , peHHOH) TpaHCnOpTHbIM y3JI0M, CnOCo6HbIM yflOBJieTBOpiITb 
TpaHcnopTHbie noTpedHOCTH npoMbinuieHHOCTH h ToproBoro cexrapa <I>e,n,epaijHH. 

65. Hcxofla H3 3Toro, Oeflepaiina cwraeT, hto TpndyHaJi floroxeH nepeflBHHyTb JIPMO k ceBepy, flo 
peKH CaBbi, c TeM hto6w ropoA Epnxo h 3HanHTeJibHaa TeppHTopna, pacnonoxceHHaa k lory ot ropofla 
Epnxo, cTanH nacTbio TeppHTopHH (PeflepaiiHH. no 3aaBJieHHio Oeflepaipni, oHa roTOBa, b xanecTBe 
anbTepHaTHBHoro BapnaHTa, flaTb cBoe corjiacne Ha BpeMeHHoe MeacflyHapo^Hoe npucyTCTBue b stom 
panoHe, npH3HaBaa tot MOMeHT, hto MexqjyHapoflHoe HadjnofleHHe aBJiseTca, MoaceT 6biTb, 
eflHHCTBeHHbiM cnoco6oM ySe^HTb rpaatflaH xax OeflepaipiH, Tax h PC, hto MHoroBTHHHecxaa onniTHHa 
CMoaceT jxiiTb b Miipe h npon,BeTaTb. 

66. B cbohx cocTa3aTenbHbix 6yMarax h b xofle coctojibhihxch b PiiMe cjiymaHHH PC Bbicxa3ana pslr 
B03paxceHHH b oTHouieHHH hcxobmx TpedoBaHHH <I>e,n,epaii;HH. Hto xacaeTca npaBOBoro npiiHiinna 
HenpH3HaHH5i, to, no yTBepjxflemno PC, oh He npHMeHHM x flaHHOMy .neny h, b jik>6om cnynae, 6biJi 
HeBepHO H3H0JxeH Oeflepaipien 25 . KpoMe toto, no yTBepjxflemno PC, npHHiinn HenpH3HaHna He 
npHMeHHM x paccMaTpHBaeMOMy fleny noTOMy, hto Tax Ha3biBaeMbie He3axoHHbie fleHCTBHa, b cnjiy 
xoTopbix PC CTana BJiafleTb TeppHTopiieii, 6bijih "y3axoHeHbi" ,II,eHTOHCXHMH corjiamemniMH 26 . 

67. Hto xacaeTca npHHi^HnoB cnpaBeflJiHBOCTH, to, no yTBepHqjeHHio PC, Oeflepaipia He motot 
ccbuiaTbca Ha coo6pa3KeHHa cnpaBeflJiHBOCTH, nocxojibxy OHa caMa coBepuiHJia BoeHHbie npecTynjiemiH h 
axTbi arpeccHH b stom paiioHe. B noflTBepjxfleHHe stoto 3aaBJieHHa PC npeflCTaBHJia pfloxnaflOB 
OpraHH3aiiHH OdbeflHHeHHbix Haiinn h- b xo^e cnyinaHHH - rpynny CBHfleTeJien. KpoMe toto, PC 


25 PC cornacHa c TeM, hto, cornacHO npHHiinny HenpH3HaHH5i, THTyn co6ctb6hhocth Ha 
TeppHTopnio, npHodpeTeHHyio xaxiiM-TO rocy^apcTBOM c noMombio chjim. He aBJiaeTCH 3axoHHbiM h He 
MOJxeT 6biTb npii3HaH flpyrHMH rocy^apcTBaMH. PC 3aaBJiaeT, oflHaxo, hto stot npHHU,Hn npHMeHHM 
minib x CHTyaiiHMM, CBH3aHHbiM c oflHOCTopoHHHM 3axBaTOM oflHHM rocygapcTBOM TeppHTopHH flpyroro 
rocyjiapcTBa b xofle xoHcjjjiHXTa. TaxHM o6pa30M, y Oeflepaipni HeT ochob3hhh ccbinaTbca Ha 
xoHU,eniiHio HenpH3HaHH5i. KpoMe toto, no 3aaBJieHHK> PC, OHa He MOJxeT OTBenaTb 3a fleHCTBHa 
HeperyjiapHbix (JiopMiipoBaHHH h rorocjiaBcxnx BoopyaceHHbix chji, xoTopbie 6mjih npe^npHH5iTbi em,e ^o 
co3flaHHa PC h b OTHouieHHH xoTopbix OHa He Morna ocym,ecTBJi5iTb xoHTpoJib hjih ynpaBnemie. 

26 CornacHO ^OBOflaM, BbiflBHHyTbiM PC, nocxonbxy fleHTOHCxne corjiameHHa odecnenHJiH 
Bceo6T,eMmon],ee yperyjinpoBaHHe h pa3peuieHHe Ha ocHOBe neperoBopoB Mejxfly 06pa30BaHHMMH h 
nocxonbxy b bthx cornauieHnax npe^ycMOTpeHO, hto PC dy^eT ocyniecTBJiJiTb xomponb Hafl ropoflOM 
Epnxo h nacTbio paiioHa Epnxo, xoTopbie cocTaBHT xopn^op, coeflHH5nom;HH flBe nacTH PC, npaBOBaa 
K)pHCflHXH,HH PC B OTHOHieHHH TeppHTOpHH, JIBIIHIOHieHCa npeflMeTOM apdHTpaXCHOTO pa36npaTeJIbCTBa, 
aBHnacb He pe3ynbTaT0M oflHOCTopoHHero axTa arpeccnn, HanpaBJieHHOH npoTHB HHTepecoB cyBepeHHoro 
rocy^apcTBa, a cocTaBHbiM sjieMeHTOM ycHJTHH MexmyHapoflHoro coodniecTBa no co3flaHHio hoboh 
noJiHTHnecxoH CTpyxTypbi b HHTepecax odecneneHHH Miipa h CTa6HJibHOCTH. 
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ocnapiiBaeT MHemie (PeflepapHH OTHOCHTeJibHO Baxmoro 3HaHeHHH Ephko fliui flaJitHeiiniero 
3KOHOMHHecKoro pa3BHTHH cPeflepaiiHH 27 . 

68. H HaKOHep, PC BbicTynaeT npoTHB jnodoro MexmyHapoflHoro pexoiMa, BbmBHran npn stom u,ejn.m 
pap flOBOflOB. Co3flaHHe ocodoro MexqiyHapoflHoro OKpyra b Ephko, no ee MHemno, HBHJiocb dbi 
HapymeHneM KoHCTirryiiini Eochhh h repperoBHHbi, b kotopoh neTKO npe^ycMOTpeHO, hto rocy^apcTBO 
coctoht ii3 flByx Odpa30BamiH h hto "Bee npaBHTeJibCTBeHHbie cjjyHKiiHH n nojiHOMOHHfl, npaMO He 
B03JioxceHHbie ... Ha HHCTiiTyTbi Eochhh h Iepii,eroBHHbi, BbinoJiHMOT Odpa30BaHHH". PC CHHTaeT, hto 
MeiKflyHapoflHbiH peiKHM MoxceT dbiTb camoiHomipoBaH jiHHib Ha ochob3hhh nonpaBKH, BHeceHHOH b 
KoHCTHTyu,Hio Bochhh h repu,eroBHHbi. KpoMe Toro, no yTBepxmemno PC, njiaH Oeflepapmi BCTynnji 
6bi b npoTHBopenne co CTaTben68.1, pa3flen 1, KoHCTHTyijHH PecnydnHKH CepdcKOH, rfle roBopHTCH, 
hto PC peryjiiipyeT h o6ecneHHBaeT "e^HHCTBO, KOHCTHTyijHOHHbiH nopuflOK h TeppHTopnanbHyio 
pejiocTHOCTb PecnyQjiHKH" . 

6 9. (PeflepapHH npeflCTaBHJia pim flOBOflOB b otbct Ha BbimeH3JioiKeHHbie Bospaxcemia PC. Hto 
K acaeTca yTBepxmeHHH o tom, hto ^OKTpHHa Henpii3Hami5i npHMeHHMa JiHHib k hck3m, 

3aTpariiBaioiH,HM rocy^apcTBa, to, KaK oTMeTHJia Oeflepaiinn, 3Ta flOKTpima npHMeHHJiacb h b Tex 
CJiynaax, Kor^a He3aKOHHbie flencTBHH, no,n,odHbie TeM, KOTopbie 6bum npeflnpHHHTbi Sochhhckhmh 
cepSaMH, npeflnpHHHMajmcb b paMKax HeyflaBHieHca nonbiTKH co3flaTb HOBoe rocyflapcTBO 28 . Hto ace 
KaCaeTCH yTBepjKfleHHfl PC 0 TOM, HTO PC He MOiKeT HeCTH npaBOBOH OTBeTCTBeHHOCTH 3a fleHCTBHII 
HeperyjiapHbix cJiopMHpoBamiH h rorocjiaBCKHX BoopyxceHHbix chji, KOTopbie dbum npeflnpHHHTbi flo 
co3flaHHH PC h b OTHOHieHHH KOTopbix OHa He Morjia ocyui,ecTBJi5iTb KOHTpoJib hjih ynpaBJieHHe, TO, 

Kax CHHTaeT <t>eflepau,HH, OHa npeflCTaBHJia ydeflHTenbHbie flOKa3aTejibCTBa npHMOH npHHacTHOCTH 
pyKOBOflCTBa PC k STHHHecKOH HHCTKe, npoBOflHBiueHCH b EpHKO H jipynix MecTax 29 . 

70. B OTBeT Ha apryMeHT PC o tom, hto fljia caHKi^HOHHpoBaHHH MexcflyHapoji,Horo npHcyrcTBHfl 
noTpeSoBajiocb 6bi BHeceHHe nonpaBKH b KOHCTHTyi^Hio, (PeflepapHu ocodo yKa3biBaeT Ha to, hto 
npHJioxceHHe 2 h npHnoxteHne 4 ( KoHCTHTyii,HH Eochhh h repperoBHHbi) hbjihiotch nacTHMH o^hoto h 

toto xce floroBopHoro flOKyMemra, noflnHcamioro CTopoHaMH b o,ei,ho h to xce BpeMH, h, 
cjieflOBaTeJibHO, HMeioT paBHyio CHJiy. IIo MHemno (PeflepaijHH, CTaTbH V npiuioxcemiH 2 flonxcHa 


27 Kax CHHTaeT PC, flo bohhbi Ephko KaK TpaHcnopTHbiH iiemrp He HMeji BaiKHoro 3HaHemi5i. IIo 
3anBJieHHio PC, nopT h xejie3HOflopoiKHaH CTamiHH Hcnojib30BajiHCb rnaBHMM odpa30M KaK nyHKTbi 
OTrpy3Kii OTHOCHTejibHO HedonbiHHX KOJiHHecTB aHTpaijHTa nepHbix MeTajuioB h xene3HOH pyflbi b 
pacnojioxceHHbie Heno,n,aJieKy nyHKTbi (TaKHe, KaK Ty3Jia h 3emm;a) h b flpyrne MecTa b npeflenax 
dbiBmen lOrocjiaBHH. Ecjih He cmiTaTb toto, hto TaM Bbirpyacajm nocTaBJiHBiHHHCH H3 Pocchh 
KaMeHHbiH yrojib, stot nopT He HMen KOMMepnecKiix CBH3en c BHemmiM mhpom. H HaKOHeu,, KaK 
CHHTaeT PC, floporn b panoHe Ephko MeHbme Bcero noflxoflHT fljifl Hcnojib30BaHHH b iiemix 
ocymecTBJieHHH KOMMepnecKHX nepeB030K b ceBepHOM h ioxchom HanpaBnemrax, a HcnoJH>30Bamie 
aBTOModHJibHbix h iKeJie3Hbix flopor h nopTOB, pacnonoiKeHHbix BHe panoHa Ephko, odecnemiT caMbiH 
3K0H0MHHHMH peaoiM flocTaBKH rpy30B KaK no TeppHTopHH Bochhh, TaK h 3a ee npe^ejibi. 

28 B noflflepiKKy CBoero yTBepxcfleHHH (Peflepaiimi npHBOflHT b KanecTBe npHMepoB cnynan c 
KaTamon h Pofle3Hen, Kor^a Mexcji,yHapoflHoe coodinecTBo OTKa3ano b npH3HaHHH, cocjiaBmHCb Ha 
He3aKOHHOCTb npeflnpHHHTOH nonbiTKH co3flaHH5i rocyflapcTBa, h cnynan c nonbiTKon co3flaHHH Typeu,KOH 
pecnydjiiiKH CeBepHoro Knnpa h "xoyMjieHflOB" b HDjkhoh AtJipHKe. 

29 TpndyHaJi OTMenaeT, hto b xofle coctohbihiixch b PHMe cjiymaHHH PC caMa flOBejia flo 
cBefleHHH TpndyHajia (JiaKT npa3flHOBaHH5i eio miTOH roflOBmHHbi CBoero co3flaHHH, oTHeca, TaKHM 
odpa30M, MOMeHT CBoero co3ji;aHHH k nepnojiy, npeflmecTBOBaBmeMy paccMaTpiiBaeMbiM cTOJiKHOBeHHHM. 
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paccMaTpHBaTtca, KaK lex specialis b cocTaBe fleHTOHCxiix corjiameHHH, xacaioiii,HHC5i cyflb6ti 
Bpnxo, h OTpaacaeT flocTHinyToe Mexqjy CTopoHaMii corjiacne Ha to, hto6bi pemeHHe TpiiSyHana CTajio 
HaCTBIO CIICTeMBI B3aHMOOTHOIHeHHH MeiKfly 06pa30BaHH5IMH H IieHTpaUBHBIM npaBHTeJIBCTBOM. KpOMe 
Toro, OeflepaiiHH ccBuiaeTcn Ha nyHKT 5 ctbtbii III KoHCTHTyipni, rfle npeflycMOTpeHO, hto 

Bochhh h TepiieroBiiHa HeceT otbctctbchhoctb 3a flpyrne BonpocBi, KOTopBie . . . HeoSxoflHMBi 
flna COXpaHeHHH CyBepeHHTeTa, TeppHTOpHajIBHOH IjeJIOCTHOCTH, nOJIHTHHeCXOH He3aBHCIIMOCTH H 

MexcflyHapoflHOH npaBocySbexTHocTH Bochhh h repiieroBiiHBi, b cooTBeTCTBiiH c pa3,n;ejieHHeM 
o6n3aHHOCTeH MeiK,ii,y HHCTiiTyTaMii Bochhh h repii,eroBHHBi. JJjih BBinojiHeHHH tbkhx o6H3aHHOCTen 
MOryT, npH Heo6xOflHMOCTH, C03flaBaTBCH flOnOJIHHTeJIBHBie HHCTHTyTBI . 

CornacHO 3T0My nojioaceHHio, xax yTBepxcflaeT (PeflepaiiHH, iieHTpanBHoe npaBHTeuBCTBO Bochhh h 
T epiieroBHHBi MoixeT npe,n,npHHHTB cooTBeTCTByiomHe marn b ijeJiHX coxpaHeHHH MHpa h npeflOTBpameHHH 
pacnafla 6 ochhhcxoto rocy,n;apcTBa, BXJUonaH MepBi no BBiBOfly Bpnxo H3-nofl xohtpojih 06pa30BaHHH h 
nepeflane ero nofl xohtpojib xaxoro-TO ocoQoro HHCTHTyTa. 

B . HoBQflBI PC 

71. IIo MHeHHio PC, b fleirroHCXHX corjiameHHHX He tojibxo 6biji y3axoHeH xohtpojib PC Hafl 
paHOHOM Bpnxo h npH3HaHa xoHU,eniiHH Hepa3pBiBHOCTH TeppHTopun, ho h npH3HaHO npaBO PC Ha 
ocymecTBJieHHe CyBepeHHTeTa Hafl 4 9 npoii,eHTaMH Been TeppHTopHH Bochhh h PepiieroBHHBi. H3 stoto, 
xax cmiTaeT PC, cneflyeT, hto TpnSyHan floicxeH coxpaHHTB cHTyau,Hio, npn xoTopoii ^Be nacTH 
TeppHTOpHH PC COeflHHeHBI XOpHflOpOM, H HTO B CJiyHae npH3HaHHH Heo6xOflHMOCTH H3MeHeHHH JIPMO 
ee mojkho nepeflBHHyTB jihhib x lory c u,enBio yBeJiHHHTB njiomaflB TeppHTopHH PC 3U . PC flanee 
3aaBJi5ieT, hto paiioH Bpnxo ocTpo Heo6xoji,HM PC fljrir pacceneHHH TaM cep6cxnx 6eixeHii,eB h 
nepeMemeHHBix jihh; h ajih odecnenemiH oxoHOMHnecxoro pa3BHTHH PC 31 . 

7 2 . (PeflepaiiHH npeflCTaBHjia pufl otbctob . Hto xacaeTCH npHTH3aHHH PC Ha 4 9 npoiieHTOB 
6 ochhhcxoh TeppHTopHH, to, corjiacHo npHBefleHHOMy cPeflepaiiHeii HOBOfly, CornacoBaHHBie 6a30BBie 
npiiHU,HnBi ot 8 ceHTHdpn 19 95 rofla (b xotopbix cjHirypnpyeT cooTHomeHHe 51:49 npou;eHTaM) He 


30 Kax yxa3BiBaeT PC, Ha xapTe, noMemeHHOH nocne npHJioixeHHH 2, JIPMO H3o6paixeHa xax 
npoxofluman b HenocpeflCTBeHHOH 6 jih30cth ot ioxchoh oxpaHHBi ropo^a Bpnxo. npn otom PC flenaeT 
BBIBOfl O TOM, HTO pe3yHBTaT0M nOflnHCaHHH fleHTOHCXHX COTJiameHHH CTaJI CTaTyC-XBO, OCHOBaHHBIH Ha 
cymecTBOBaHHH xopnflopa, coeflHHHioinero BOCTOHHyio h 3ana,n,Hyio nacTH PC, h ocymecTBJieHHH 
xohtpojih PC Hafl ropoflOM Bpnxo, h 3aHBJixeT, hto peuieHHe TpnQyHaJia aojihcho, tbxhm o6pa30M, 
orpaHHHHBaTBCn BonpocoM 0 tom, cneflyeT jih - h ecnH cjieflyeT, to Ha xaxoe paccTonmie - 
nepe^BHHyTB JIPMO x lory ot Tonex, b HacTOHipee BpeMH o6o3HaneHHBix Ha xapTe. B xo,n,e ixe 
cjiymaHHH, coctohbhihxch b Phmc, h b nocnejiyiomHH nepnofl PC TBep,n,o 3aHBJiHJia, hto He ctpcmhtch 
x TOMy, hto6bi TpHSyHan BBmec pemeHHe 0 pacumpeHHH ee TeppHTopHH. 

31 no 3anBJieHHio PC, Bpnxo HMeeT npe3BBinaHH0 BaixHoe 3Hanemie .hjih ocymecTBJieHHH eio 
nnaHa pernoHajiBHoro oxoHOMiinecxoro pa3BHTHH. PC yTBepixflaeT, hto xopnji,op Bpnxo 5XH3HeHHO BaixeH 
fljia o6ecneHeHHH axoHOMHHecxon HHTerpaiiHH boctohhoh h 3ana,iiHOH nacTeii 06pa30BaHH5i. no flaHHBiM, 
npeflCTaBJieHHBiM PC, b 3ana,n,HOH nacTH 06pa30BaHHH HaxoflHTca noHTH 65 npoii,eHTOB ee npeflnpHHTHH 
npoMBiuiJieHHOH o6pa6oTxn h xoMMepnecxHX npeflnpHHTHiI. flanee, b 3anaflH0H nacTH 06pa30BaHH5i 
npoixiiBaeT 6ojiee 60 npou,eHTOB HaceneHHH. A bot doJiBHian nacTB CBipxeBBix MaTepnanoB h pecypcoB PC- 

BHepreTHHecxHX pecypcoB, nojie3HBix ncxonaeMBix h flpeBecHHBi - HaxoflHTCH b boctohhoh nacTH PC. 
nosTOMy paiioH Bpnxo flOJiixeH 6 bitb ocTaBJieH nofl xoHTponeM PC, c TeM hto6bi 6bijih coxpaHeHBi 
TpaHcnopTHBie apTepnn, CB5i3BiBai0Hi,He ^Be nonoBHHBi PC. 
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6mjih octumnajibHO BKJiioHeHbi b fleirroHCKiie corjiameHini. ®e,n,epai],iia yTBepatflaeT, hto coflepjKamaaca b 
npeaM 6 yjie ^chtohckhx corjiameHHH ccbuiKa Ha to, hto ctopohbi "noflTBepxmaioT cboio npHBepjKeHHocTt 
CornacoBaHHbiM 6a30BtiM npHHUHnaM", caMO no cede He co3,n;aeT noflJieacamero HenpeMeHHOMy 
BBinOJTHeHHK) 0dH3aTejIbCTBa H HTO B fleHTOHCKIIX C0rjiaHieHII5IX HeT HH OflHOTO nOJIOJKeHHH, TeM HJIH 
HHBiM odpa30M KacaiomerocH pacnpefleJieHHH TeppHTopnn b panoHe Ephko, ecnn He cnirraTb 
npHJiojKeHHH 2, b kotopom pemeHHe Bonpoca 06 onpefleneHHH cTaTyca btoto paiioHa o,HH03HaHHo 
ocTaBJieHO Ha ycMOTpemie apdHTpantHoro TpndyHana. KpoMe Toro, xax 3anBJiHeT ®e,nepaiiH5i, b 
nojioxceHHH o TeppnTopnajibHOM pa3flene, co,n,ep3Kani,eMC5i b CornacoBaHHbix npHHpmiax, hcho 
roBopiiTca, hto 3to npe^noiKeHne MoxceT 6bitb CKoppeKTiipoBaHO Ha ocHOBe OKOHHaTeJiBHoro cornacna 

CTOPOH 32 . 

73. B OTBeT Ha yTBepacfleHHe PC o tom, hto b flefrroHCKHX corjiameHHHX npn3HaeTCH cymecTBOBamie 
KopH^opa, coeflHH5nom,ero BOCTOHHyio n 3anaflHyio nacTH PC, ®e,n,epaii,iiH 3anBJi5ieT, hto Taxoe 
TOJiKOBaHne onpoBepraioT neTKHe (JiopMyjmpoBKH npiuioxceHiiH 2, b kotopom KOHKpeTHO npeflycMOTpeHa 
nepe^ana Bonpoca o cnopHon nacra JIPMO b panoHe Ephko Ha MenqiyHapoflHoe apdmpaiKHoe 
yperyjiHpoBaHne; TaKHM o6pa30M, Bonpoc o cym,ecTBOBaHHH (hjih 3aKpbiTHH) Kopn^opa ocTaBJieH Ha 
ycMOTpeHHe apdiiTpaxaioro TpndyHana. 


VI. MOTHBBI, HA KOTOPBIX OCHOBAHO PEIIIEHHE 
7 4. C caMoro Hanana jieHTOHCKoro neperoBopHoro npoiiecca h flaxe flo ero Havana ®eflepaiiH5i h PC 

HaXOflHJIHCb B COCTOHHHH OCTpOTO COnepHHHeCTBa: o 6 e CTOpOHbl CTpeMHJIHCb 3amiITHTb TO, HTO OHH 
paccMaTpHBaioT KaK cboh 3aKOHHbie HHTepecbi b panoHe BpHKO. Kax o tom CBHfleTenbCTByioT nydnHHHbie 
3aaBJieHH5i o 6 enx ctopoh, cflenaHHtie b oaciiflaHHii 3aBepmeHH5i HanaToro apdnTpanaioro pa36npaTeJiLCTBa 
(3aaBJieffli5i, floxoflHBHiiie ^axce ho yrpo3ti odbHBHTb Boioiy) , sto conepHHHecTBO nopo^Hno KpanHioio 
HanpajKeHHOCTL b OTHomeHHax, hto 6bijio odycnoBneHO ijenoii coBOKynHOCTbio ncTopnHecKnx, 
SKOHOMHHeCKHX H nCHXOJIOTHHeCKHX cjiaKTOpOB, - cjjaKTOpOB, KOTOpbie K MOMeHTy Hanana fleHTOHCKOH 
KOHcJjepeHiiHH cTOJib yKopemumcB, hto, HecMOTpa Ha aKTHBHtie ycnnnn nocpeflHHKOB, oKa3anoci, 
HeB03M05KHO flOCTHHb flOTOBOpeHHOCTH B OTHOHieHHH BpHKO . CpeflH (J)aKTOpOB, nOpOflHBHIHX 3Ty 
HanpajKeHHOCTB, MOIKHO OTMeTHTL: COXpaHHBHiyiOCH Ha npOTMJKeHHH HeCKOJIbKHX nOCJieflHHX CTOJieTHH 
STHHnecKyio h pejmrii03HyK) Bpaxc^y b OTHomeHnax Menqiy docmiimaMH, xopBaTaMH h cepdaMn; 
CBHfleTejitcTBa bktob reHoiinfla h 3BepcTB, coBepuieHHbix - rnaBHbiM o6pa30M cnnaMH IOHA n 
CepScKHMH nOJiyBOeHHLIMH c})OpMHpOBaHHHMH - B paHOHe BpHKO B 19 92 TOfly, H KOHTpMep, npHHHTBIX 
6ochhhckhmh n xopBaTCKHMH ciuiaMH npoTHB 60 CHHHCKHX cep 6 oB, BKJnoHaH acecTOKoe odpameHHe c 
HiiMii b pufle "KOHU,eHTpan,HOHHtix Jiarepen", co3flaHHbix b paHOHe BpHKO; yKopeHHBineecn 3a nuTb neT 
b yMax cep 6 oB MHeHiie o tom, hto Kopn^op (BKmoHan BpHKO) , coeflHHfliomHH ,n,Be nacTii PecnydnnKH 
CepdcKOH, Hpe3BLiHanH0 BaiKeH fljia PC b CTpaTernnecKOM h skohomkhcckom OTHOineHiiax; BH^iiMoe 
CTpeMJieHHe cepdoB odecneHHTL onpe,n,ejieHHbiH ypoBeHt " STHiinecKoro pa3o6in,eHH5i" b paiioHe BpHKO (c 
kotopbim, MoxceT 6bitl, conocTaBHMbi aHanoriiHHbie cenapaTHCTCKiie fleHCTBHH, npeflnpiiHHMaeMbie b 
HeKOToptix paiioHax ®eflepaiiHH) ; ydeiKfleHHOCTb ®eflepan,HH b tom, hto, ecnn ropofl c ero nopTOM, 
aBTOflopoiKHbiM moctom h iKejie3H0H floporoH He dyfleT flocTyneH hjih flejioBbix KpyroB ®eji,epan,HH, 


32 B noflTBepiKfleHHe btoto CBoero apryMeHTa ®eflepan;ii5i npHBOflHT tckct CTaTbH 2.1 
CornacoBaHHbix npmmnnoB, KOTopbrii rnaciiT: "Ochoboh fljin yperyunpoBaHiiH HBJiaeTca napaMeTp 51:49 
TeppHTopiianbHoro npefljionceHHH KoHTaKTHoii rpynnbi. 3to TeppiiTopiiaJibHoe npeflJioiKeHHe otkpmto fljni 
KoppeKTHpoBKii Ha ocHOBe B3aHMHoro cornacmi". no MHeHiiio ®eflepai;iiH, ctopohbi flocTiimH hmchho 
Taxoro B 3 aHMHoro cornacmi b fleiiTOHe, r,n,e ohii ycTaHOBHJiH JIPMO, npoxoflumyio nepe 3 bcio Bochhio, 
cflenaB HCKJiioHeHHe mum, b OTHOineHiiii ynacTKa JIPMO b pafiOHe BpHKO, KOTopbiii flOJiHceH 6 bm CTaTb 
npe^MeTOM apdiiTpaiKHoro yperynnpoBaHini. 
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KOToptie nojiyHHjm 6bi b skohomhhcckom OTHomeHHH nojmyio CBoSofly ocym,ecTBJieHH5i nepeB030K b 
EBpony nepe3 stot Kopn,n,op, npon,eccy 3KOHOMHHecKoro pa3BHTH5i (PeflepapHH 6yji,eT HaHeceH cepbe3Hbin 
Yflap. 

7 5 . Ecjih ynecTb cjiojkhbih xapaKTep sthx cjiaKTopoB h npHHHTt bo BHUMatme TpeSyioipee BbinojiHeHnsi 
nojioxceHHe apdHTpaxcHoro corjiameHHH o tom, hto TpnSyHan flonxceH pyKOBOflCTBOBaTbCH 
coodpaaceHMMH "cnpaBeflJiHBOCTH", a Taxace npaBOBbiMH coodpaxtemniMH, to, bh^hmo, He 
y^HBHTenBHO , hto - oco6eHHO b CBeTe HeodxojiHMOCTH obecneneHHH odteKTiiBHoro no,n;xo,n;a k CHTyan,HH - 
Tpn6yHaji He MoxceT (o neM 6onee no,npo6HO tobophtch moKe) 3B5ibhtl , hto Ta huh flpyraa CTopoHa 
Ha 100 npopeHTOB npaBa hjih Ha 100 npopeHTOB He npaBa b CBoen no3HijHH. TpnSyHaJi npHHieJi k 
BtiBOfly o tom, hto KaKoro-jm6o "npocToro peineHHa" 6biTb He MoaceT h hto flOJinceH SbiTb cflenaH 
Bbi6op b nonb3y no^xofla, corjiacyiomerocji c TpeboBamiHMH npaBa h cnpaBeflJiHBOCTH n npn3BaHHoro 
nocTeneHHO npHBecTH k ocnadjieHHio cjiojKHBnieHca HanpaxceHHOCTH h k H3bicKaHHio npoHHoro h 
B3aHMonpneMiieMoro pemeHHH. 


A. IIpaBOBbie coodpaxtemifl 

76. Kax 6biJio OTMeneHO Bbirne, ochobhoh npaBOBon apryMeHT, Bbi,n,BHHyTbiH (EeflepapneH b 
noflKpenneHne CBoero yTBepxmeHHH, ocHOBaH Ha MengnyHapoflHO-npaBOBOH flOKTpHHe Henpii3HaHHH. IIo 
MHeHHio Oeflepan,HH, 1) PC npoBena KaMnamno STHnnecxon hhctkh b panoHe EpHKO, 2) 3Ta 
KaMnaHHa iiBHJiact HapymeHHeM HMnepaTHBHbix HopM MexmyHapoflHoro npaBa, xacarouinxcn 
HeHanafleHHH, npaB HejiOBexa ii 3aKOHOB n oSbinaeB bohhbi, 3) bmccto toto hto6m y3aK0HHTb 
pe3ynbTaTbi coBepineHHOH PC arpeccnn, ocTaBHB b HeH3MeHHOM BH^e nocjieflCTBHa npoBe,neHHOH 
KaMnaHHH BTHHHecKOH hhctkh, Tpn6yHaji flOJixeH ycTpaHHTb nocjieflCTBHH TaKHX fleHHHii, BoccTaHOBHB 
npexcHHH yHHKanbHbiH ,n,eMorpac})HHecKHH cocTaB Hacejiefflia stoto paiioHa h nepe^aB TeppiiTopnio no^ 
KOHTponb Oeji,epaH,HH. 

77. IIoflBeprHyTbaH flajibHenmeMy pa3BHTHio b coBpeMeHHyio snoxy flOKTpHHa HenpH3HaHnsi, 
npeflycMaTpiiBaiomaH, hto flencTBHe b HapyuieHHe hopmm, Hocamen xapaKTep jus cogens, HBJiaeTcn 
npoTHBonpaBHbiM h, cjieflOBaTenbHO, He BJieKymHM 3a co6oh npaBOBbix nocneflCTBHH 33 , nacTHHHO 
ocHOBaHa Ha npiiHiinne ex injuris jus non oritur, cornacHO KOTopoMy fleHCTBHH, npoTHBopenauiHe 
MejKflyHapoflHOMy npaBy, He MoryT CTaTb fljra npaBOHapyimiTeiHi hctohhhkom 3aKOHHbix npaB 34 . 
MexqjyHapoflHoe coo6in,ecTBo h MexcflyHapoflHbie TpndyHajibi npHMeHjnoT flOKTpHHy HenpH3HaHHH b Tex 
cnynanx, Kor^a KaKoe-TO o6pa30BaHHe nbrraeTCH, coBepmaa arpeccmo b HapyuieHHe MeHCflyHapo^Horo 
npaBa, npnodpecTH TeppiiTopnio c ijejibio flodHTbca H3MeHeHH5i cyBepeHHTeTa Ha,n; stoh TeppHTopnen 35 . 
Hto KacaeTca Pecny6jiHKH Cep6cKOH, to npoBOflHBinaHca eio b nepnofl c 1992 no 1995 rofl KaMnaHHH 
6biJia HapeJieHa Ha 3axBaT TeppnTopHH MexmyHapoflHO npH3HaHHOH PecnySnHKH Eochhh h repperoBiiHbi, 


33 Cm. John Dugard, Recognition and the United Nations 135 (1987). 

34 Cm. 1 Oppenheim's International Law 183-84 (Robert Jennings & Arthur Watts, 
eds. 1992). 

35 Cm., HanpHMep, oScyntflemie cuynaeB npiiMeHefflia stoh flOKTpHHbi k cmyaiiHHM b KaTaHre h 

Poji,e3HH, npiiBOflHMbix b John Dugard, Recognition and the United Nations 86-98 (1987) . 
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h CoBeT Ee3onacHOCTii OpraHH3apHH 06T>eflHHeHHi>ix HaipiH npiiMemiJi 3Ty flOKTpHHy b innpoKOM miaHe 
b OTHOineHiiH arpeccHH PC npoTHB Eochhh h repu,eroBHHbi 36 . 

78. Xoth TpnSyHaji cwraeT, hto 3Ta flOKTpmia He no3BOJiHeT PC npeTeHflOBaTb, ocHOBbiBancb Ha 
c^aicre 3axBaTa, Ha 3aKOHHoe npaBO ocymecTBJiHTb kohtpojib - cyBepeHHbrii, aflMHHHCTpaTHBHMii huh hhoh - 
Hafl cnopHbiM paHOHOM, H3 3Toro He cneflyeT aBTOMaTHHecxoro BbiBOfla o tom, hto (PeflepaiiHH HMeeT 
npaBO ocymecTBJiHTb KOHTpojib Hafl stoh TeppHTopnen. IJeiH, KaMnaHHH, npoBOfliiBuieHca PC b cnopHOM 
paHOHe, paBHO xax h b flpyrnx MecTax, cocTOHJia b tom, hto6bi OToSpaTt cyBepeHHTeT y Pecny6jiHKH 
Eochhh h repperoBHHbi, a He y <t>eflepau,HH, KOTopan 6buia co3flaHa jihhii, cnycTH flOBOJibHO 
npofloniKHTejibHoe BpeMH nocne 3axBaTa TeppHTopHH PecnyQjiHKOH Cep6cKOH. ^eHCTBHTejibHo, OeflepaiiHH 
He npeflT>5iBHJia h He nonbiTaJiaci, flOKa3aTL HaJiHHHe KaKoro-ra paHee cymecTBOBaBiuero npaBa hjih 
THT yjia coScTBeHHOCTH Ha cnopHyio TeppHTopnio, T.e. He odecnennua npeflCTaBJiemiH HeoSxoflHMbix 
cJiaKTOB, hbjihioiii,hxch cepi.e3HtiM flOKa3aTejiLCTBOM flUH B036yiKfleHH5i flena. CneflOBaTeubHo, 
nocTpaflaBHien ctopohoh, kotopoh, cornacHO npiiBefleHHOMy caMoii ace (PeflepaipieH apryMemy, 

Heo6xOflHMO 6bIJIO 6bl B COOTBeTCTBHH C 3T0H flOKTpHHOH B03BpaTHTB KOHTpOJIb Hafl TeppHTOpHeH, 

HBJineTCH PecnyfijiHKa Eochim h TepiieroBHHa, a He (BeflepapHH. OflHaKO b OPCM yxe noflTBepiKfleHO, 
hto PecnySnHKa (HMeiomaH cefraac HHoe Ha3BaHHe) odnaflaeT cyBepeHHTeTOM Hafl Been TeppHTopnen 
cTpaHbi 37 . TaKHM o6pa30M, KOHKpeTHtiH ym,ep6, B03Meiu,eHHe KOToporo TpeSyeT flOKTpHHa 
HenpH3HaHHH, yxe 6bui B03Mein,eH. 

7 9. B paMKax CBoero flpyroro ochobhoto npaBOBoro apryMeHTa Oeflepaipin ccbinaeTCH Ha 3aKJH0HeHHe 
MeiKflyHapoflHoro Cyfla no flejiy o 3anaflH0H Caxape 38 h yTBepncflaeT, hto KOHTpojib Hafl paHOHOM 
Ephko flOJiaceH 6bitb nepeflaH <J>eflepaii;HH, noTOMy hto HCTopHnecKH cnoHoiBHiHecH fleMorpactiHHecKHe, 
KyjibTypHbie h nojiHTHnecKHe CBH3H cPeflepaiiHH c paHOHOM Epnico flaiOT ocHOBaHHH BLiflBHHyTb 33KOHHoe 
npHTH3aHHe Ha 3Ty TeppHTopnio. TpHSyHan, OflHaKO, cnHTaeT, hto MexaminecKoe HcnojH>30BaHHe 
npHHiiHnoB, npHMeHeHHBix npn pemeHHH Bonpoca o 3anaflHOH Caxape, He oSecnemiBaeT neTKoro 
OTBeTa, no3BOJi5noinero peimiTi, cnop. BaacHee ace Bcero to, hto, yHHTbiBan ymncaHbHoe 


36 CoBeT Ee3onacHOCTH OpraHH3ai^HH 06T>eflHHeHHBix HaiifliH, ynoMHHyB rjiaByVII YcTaBa 
OpraHH3apHH 06T>eflHHeHHbix HaijHH b KanecTBe ocHOBaHHH ajih toto, hto6m odpaTHTtcn k 
MeiKflyHapoflHOMy coo6in,ecTBy c npH3biBOM BBecTH pejibiH p Hfl caHKU,HH npoTHB nacTen 6biBiueH 
KDrocJiaBHH, npHMO npH3Han npiiMeHHMOCTb aoktphhbi k fleiicTBHHM, npeflnpHHHTBiM b stom paHOHe. 
Cm., HanpHMep, pe30JHon;iHO 83 6 CoBeTa Ee3onacHOCTH, flOKyMeHT S/RES/83 6 (1993) OpraHH3au,HH 
06T,eflHHeHHbix Haiinn, b kotopom CoBeT Ee3onacH0CTH, flencTByn Ha ocHOBamni rnaBbiVII YcTaBa 
OpraHH3apHH 06T>eflHHeHHbix Haiinn, "bhobi, noflTBepiKflaeT HenpHeMJieMocTb npHodpeTemin TeppHTopHH 
CIIJIOH H HeoSxOflHMOCTb BOCCTaHOBJieHHH nOJIHOTO CyBepeHHTeTa, TeppHTOpnaJIBHOH fleJIOCTHOCTH II 
noJiHTHHecKOH He3aBHCHMOCTH PecnySnHKH Eochhh h repu,eroBHHbi" . Cm. Taioxe "lOpHflHnecKHe 
nocjieflCTBHH fljia rocyflapcTB, BBi3tiBaeMbie npoflOJKKaiomHMCH npncyTCTBHeM IOikhoh Ac£>piikh b 
HaMH6nH (K)ro-3anaflHaH AcJipHKa)", 1971, I.C.J., Rep. 16 ("Namibia Case"). 

37 B KoHCTHTyipni Eochhh h repu,eroBHHbi KOHKpeTHO npeflycMOTpeHO, hto " PecnyfijiHKa Eochhh 
h TepiieroBHHa . . . npoflOHHcaeT CBoe lopHflHnecKoe cymecTBOBaHHe b cootbctctbhh c HopMaMH 
MeiKflyHapoflHoro npaBa b icanecTBe rocyflapcTBa c BHyrpeHHeH CTpyKrypoH, H3MeHeHHOH cornacHO 
HaCTOHHieH KoHCTHTyflHH, H B paMKax HblHeiHHHX MeHCflyHapOflHO npH3HaHHBIX rpaHim" (KoHCTHTyU,HH, 
CTaTLH 1(1) . TpH6yHan OTMenaeT, hto peuieHHe PC cecTL 3a ctoji neperoBopoB b fleiiTOHe h 
B ticKa3aHHoe eio b kohchhom HTore corjiacne co CTaTteii 1(1) bo mhotom CTaHH bo3mohchi,i 6naroflapH 
KOJiJieKTHBHO npHHHTOMy MeJKflyHapoflHbiM coo6mecTBOM peuieHHio He flonycTHTB toto, hto6bi cep6ti 3a 
cbok) arpeccnio 6 bijih B03HarpaJKfleHti H3MeHeHHeM CyBepeHHTeTa Hafl sthm paHOHOM. 

38 Western Sahara (Advisory Opinion ), 1975, I.C.J., Rep. 12. 
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fleMorpacjiHHecxoe pa3Hoo6pa3He, cymecTBOBaBinee b paftoHe Bpnxo flo bohhbi, Hejib 3 a 0flH03HanH0 
3aaBHTt, hto KaKoe-To H3 06pa30BaHHH flocTaTOHHo ySefliiTentHo floxa3ajio cyiyecTBOBaHHe 
npeodjiaflaiomHX OTHOineHHH c sthm paHOHOM, hto Morno 6 bi onpaBflaTb peiuemie o nepeflane 
HCXjnOHHTeJIbHOrO XOHTpOJLH TOH HJIH flpyTOH CTOpOHe 39 . B CaMOM fleJie, C 3T0H tohxh 3peHH5i 06 a 
06pa30BaHHa ycTaHOBHJin HcxjHOHHTejibHO TecHtie OTHOineHHH c sthm paHOHOM, hto no3BOJiaeT 
3aXJHOHHTb, HTO HH OflHa H3 CTOpOH He flOJDXHa oS-JiaflaTb npaBOM HCKjnOHHTejILHOrO XOHTpOJIH Hafl 3THM 
paHOHOM h hto o 6 e ctopohbi flOJiacHbi b 6 yflym,eM HrpaTb onpefleaemiyK) pojib b ocymecTBJieHiin 
XOHTpOJIH Hafl 3THM paHOHOM. 

80. CflenaB bmboa o tom, hto cpeflepanflia He floxa3aaa cymecTBOBamia 3aKOHHoro npaBa, Tpe6yiomero 
nepeflann aflMHHHCTpaTHBHoro xohtpojih Hafl sthm paHOHOM ®eflepau,HH, TpndyHaJi flOJiaceH Tenepb 
peuiHTB, BnpaBe jih PC, pejiHXOM ocHOBbiBaacb Ha npHHU,Hnax, axo6bi BBiTeKaioinux H3 coflepatamia 
OPCM, 3aflBJism>, hto y Hee ecTb npaBOBaa 6a3a flaa ocymecTBJieHHa aflMHHHCTpaTHBHoro xompona 40 . 

81. Bo-nepBbix, PC yTBepacflaeT, hto b OPCM BKJiioHeH npHHU,Hn, b cooTBeTCTBHH c kotopbim 
TeppHTopHH Bochhh h repu,eroBHHbi flOJiaaia 6biTb nofleneHa b nponopu,HH 51: 4 9 Meatfly (PeflepapHeH h 
PC. B 3toh CBH3H OHa yKa3biBaeT, hto c yneTOM toto, xax JIPMO o6o3HaneHa Ha fleirroHcxoH xapTe, 
PC nonynaeT MeHee (nyTb MeHee) 4 9 npou,eHTOB, h fleaaeT BbiBOfl o tom, hto TpuSyHaJi He MoaceT 
yMeHLiHHTB TeppHTopHio PC. Bo-BTopbix, PC yTBepacflaeT, hto b pe3ynbTaTe noflmicaHHa OPCM 
cjioacHJica cTaTyc— kbo, cneflCTBHeM KOToporo cTano 3aKpenjieHHe xax TeppHTopnajibHOH 

"Hepa3pbiBHOCTH", o6ecneHHBaeMOH xopnflopoM, yxa3aHHbiM Ha xapTe, Tax h xoHTpoaa PC Hafl Bpnxo. 

82. TpHfiyHaji He MoateT coraacHTbca c sthmh yTBepatfleHHaMH. Bo-nepBbix, b npeaM6yjie OPCM 
fleHCTBHTenbHO noflTBepacflaeTcn npiiBepateHHOCTb ctopoh H3BecTHbiM " CorjiacoBaHHbiM 6a30BbiM 
npHHiiHnaM", xoTopbie 6mjih BbipadoTaHbi flo neperoBopoB b fleirroHe h b opoM H3 xotopmx 
npeflycMaTpHBaeTca, hto "ochoboh fljia yperyanpoBaHHa aBJiaeTca napaMeTp 51 :4 9 TeppHTopnajibHoro 
npefljioateHHa KoHTaxTHOH rpynnbi", xoTopoe otxpmto flaa "xoppexTHpoBXH Ha ocHOBe B3aHMHoro 
corjiacna". OflHaxo 3Ta coflepacamaaca b npeaM6yjie (JjopMyjinpoBxa caMa no ce6e He co3flaeT 
noflJieatamero HenpeMeHHOMy BbinojiHemno o6a3aTenbCTBa; o6a3aTenbCTBa ctopoh H3JioateHbi b TexcTe 
OPCM, b xoTopoM napaMeTp 51 :4 9 6biJi H3MeHeH (nyTeM ocymecTBJieHHa He3HanHTeJibHOH 
xoppexTHpoBXH cooTHouieHHa) , a Bonpoc o TeppHTopnajibHOM pa3flene b paiioHe xopnflopa Bpnxo 
ocTaBJieH OTxpbiTbiM. OTcyTCTBiie peuieHHa h nocJiyaiHJio npHHHHOH flaa HacToarpero ap6HTpaaiHoro 
yperyanpoBaHHa. Kopone roBopa, b OPCM He Sbijih 3axpenjieHbi hh coxpaHeHHe PecnySarixon 
CepdcxoH xoHTpoaa Hafl cnopHMM paHOHOM, hh TeppHTopnaJibHaa Hepa3pbiBHOCTb PC. 


39 3tot BbiBOfl coraacyeTca c 3axjnoHeHHeM, BbmeceHHbiM MeacflyHapoflHbiM CyflOM npn 

paccMOTpeHHH caMoro fleaa o 3anaflHOH Caxape. B stom 3axjnoHeHHH Cyfl, otmcthb, hto xax 
Mapoxxo, Tax h MaBpHTaHHa npeflCTaBHJiH floxa3aTejibCTBa cymecTBOBaHHa TecHbix OTHOineHHH c 
xoneBbiMH njieMeHaMH, odHTaBimiMH b stom paiioHe, npumeji x BbiBOfly o tom, hto hh oahh H3 
3aaBHTejieH He npno6pea a6cojnoTHoro npaBa ocymecTBJiaTb cyBepeHHbiH xoHTpojib Hafl sthm paHOHOM. 
Cm. Western Sahara (Advisory Opinion ) , 1975, I.C.J., Rep. at 68. ("... npeflCTaBJieHHbie 

MaTepnanbi h HHtJiopMapHa He no3BOJiaioT ycTaHOBHTb xaxHX-jindo OTHOineHHH TeppHTopnaJibHoro 
cyBepeHHTeTa Meacfly TeppHTopnen 3anaflHOH Caxapbi h KopoaeBCTBOM Mapoxxo hjih MaBpHTaHcxHM 
o6pa30BaHHeM".) 

40 Xoth Tpn6yHaji npimieji x BbiBOfly o tom, hto 3axBaT PecnySjiuxoH CepScxon TeppHTopiiH 
3Toro paiiOHa nyTeM arpeccnn He MoaceT o6ecnenHTb npaBOByio 6a3y flaa ocymecTBaemia 
aflMHHHCTpaTHBHOTO XOHTpOJia Hafl 3THM paHOHOM, 3T0 He MeHiaeT PC 3aaBIITb o CymeCTBOBaHHH 
npaBOBOH 6a3bi flaa ocymecTBJieHHa xoHTpoaa Hafl sthm paHOHOM, npHBefla b noflTBepatfleHHe flpyrne 
OCHOBaHHa. 
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83. C flpyroii ctopohw, Tpn6yHaji cornaceH c MHemieM PC o tom, hto OPCM cocTaBJineT 
cooTBeTCTByromHH hctohhhk npaBa, ocoSeHHo ecjin ynecTt, hto Tpn6yHaji caM 6biji co3flaH b 
cooTBeTCTBHii c OPCM. B 3Tiix oScToaTejibCTBax TpuSyHaji flOJEKeH no3a6oTHTtca o co6nK)fleHHii Taxnx 
H3H0JKeHHtix b OPCM npHHU,HnoB, KaK npaBO Bcex 6eJKeHU,eB h nepeMein,eHHbix jihii "CBodoflHO 
BepHyTbca b MecTa nepBOHanajibHoro npoiKHBaHHH" , hx "npaBO Ha B03BpameHHe hm invrymecTBa, 

KOToporo ohh jiHniHJiHCb . . ., ii Ha nojiyneHHe KOMneHcau,nn 3 a jiio6oe HMyiyecTBo, KOTopoe He mojkct 
6tm> hm B03Bpam,eH0", "npaBO Ha cBodo^Hoe nepe^BHJKeHHe h cBo6o,n,HbiH Bbi6op MecToacirrejibCTBa" h 
npaBO 6eaceHH;eB h nepeMemeHHbix jinn, Ha 6e3onacHoe h flo6poBOJibHoe B03Bpam,eHne. Ilpn 
paccMOTpeHHH nyTen Bbipa6oTKH Taxoro pemeHHH b OTHomemiH paccMaTpnBaeMoro cnopa, KOTopoe He 
npoTHBopeHHJio 6bi 3 thm npHHijHnaM, TpndyHaji flOJiaceH npoaHaJiH3HpoBaTb cjiaKTbi, no3BOJisnoiH,He 
BbiacHHTb, codjnoflaiOTca jih 3th npiiHLtnnbi b cnopHOM paiioHe h onpeflenHTb, KaKHM odpa30M TaKoe 
co6jiiofleHHe moikho 6mjio 6bi rapaHTnpoBaTb b 6y,n,ynj,eM 41 . 

84. B xofle coctohbhihxch b PHMe cjiyuiaHnn PC cflejiajia pup BaacHbix 3anBJieHHH, Kacaioin,HXC5i ee 
no3nn,HH b OTHomeHHH ocymecTBJieHHH npinmnnoB, H3Ji0JKeHHbix b OPCM. Bo-nepBbix, PC MOJinaJiHBO 
cornaciuiacb (yHHTbiBan 3HaHHTeJibHbiH o6beM flpyrnx flOKa3aTenbCTB) c TeM, hto b HacTOHipee BpeMH 
Tpe6oBaHHH, H3JioaceHHbie b fleirroHCKHX corjiaineHHHX, b paiioHe Bphko, ynpaBJiaeMOM PC, He 
BbinojiHHioTCH. Bo-BTopbix, PC npeflCTaBHJia Tpn6yHajiy nncbMeHHoe H3H0JKeHHe "6a30Bbix o6hi,hx 
npHHiinnoB", kotopmmh OHa HaMepeHa pyKOBO^CTBOBaTbCH b 6yji,yin,eM, n b btom flOKyMeme PC 
BbicKa3ana npeflnojioiKeHHe o tom, hto, ecjin ee peacHM ynpaBJieHHH b paiioHe Bphko SyfleT coxpaHeH, 
OHa He 6ypeT BbinojiHHTb fleiiTOHCKHe corjiameHHH no KpaioieH Mepe b cneflyiomHX flByx acnexTax: 

1) PC 3anBHJia, hto OHa "roTOBa pa3peniHTb CBo6oflHoe ^BnaceHne rnoflen b ceBepHOM n 
K«KHOM HanpaBJieHHHX nepe3 TeppHTopmo PecnyfijiHKH Cep6cK0H no cymecTByiomeii Apii3qhckoh 
gopore ", 6naroflapa neMy 6y,n,yT bosmoikhm "rpy30Bbie n naccaxcnpcKne" nepeB03KH b ceBepHOM 
HanpaBJieHHH, KOTopbie dyflyr ocymecTBJiHTbca nepe3 Kopn^op "b HanpaBJieHnii Opanibe", npnrpaHHHHoro 
ropofla, pacnoiioJKeHHoro Ha 6epery pexn CaBbi, 3a kotopoh HannHaeTca TeppHTopnn XopBaTHH. H3 
3Toro neTKO cjiepyeT - n sto 6biJio npii3HaHO b xofle cjiymamiH, - hto rpy30Bbie n naccaacnpcKne 
nepeB03KH no flpyrHM floporaM b stom panoHe He 6yayT pa3pemeHbi. KpoMe toto, xax dbuio 
ycTaHOBJieHo 6jiaroflapa flpyron npeflCTaBJieHHOH b xofle cjrymaHHH HHtjDopMaiiHH, ncnonb30BaHHe 
npoxoflumen nepe3 Kopn^op "Aph30hckoh" floporn TeMH, kto xoTen 6bi npocneflOBaTb b XopBaTHio, a 
3aTeM b EBpony, b HacTonmee epeMH conpaaceHO c HeManbiMH TpyflHOCTHMH: b Opanibe, r^e flopora 
ymipaeTcn b pexy CaBy, HeT MOCTa nepe3 CaBy, n Bee, kto cjieflyeT no Aph30hckoh flopore b 
ceBepHOM HanpaBJieHHH, aojukhm nepeceKaTb pexy Ha napoMe, b pe3yjibTaTe Hero rpy30BHKH b 
oacHflaHHH nepenpaBbi npocTaHBaiOT b onepe^H no 2-3 ahh 42 . KpoMe Toro, xoth b tom ace 
H3H0JKeHHH "6a30Bbix o6ih,hx npinmnnoB" npH3HaeTcn cymecTBOBaHHe aBTOMo6HJibHoro MOCTa nepe3 CaBy 
"b ijeHTpe ropofla Bphko Ha rpaHHU,e Meac^y XopBaTHeii h PecnySjiHKOH CepdcKOH", coraacHO nnaHaM, 
npeflycMOTpeHHbiM PC b OTHOineHHH MOCTa b Bphko, oh 6y^eT HcnoJib30BaTbC5i numb fljin neinexoflHoro 


41 B stom OTHOineHHH TpndyHaJi corjiaceH c coflepacaiUHMca b 3anBJieHHii PecnySiiHKH Cepdcxon 
nojiOHceHHeM o tom, hto "npn BbmeceHHH pemeHHH TpnSyHaJi flonaceH noMHHTb o tom, hto 
cTepacHeBOH Hfleeii fleHTOHCKHx cornameHHH HBJiHeTCH oSecneneHHe npoHHOH cTaSnjibHocTH b Eochhh h 
T epiieroBHHe nocpe^cTBOM ycTaHOBJieHHH HopManbHbix OTHOineHHH Meac^y cocTaBJi5noin,HMH ee 
06pa30BaHHHMH" . TpndyHaji corjiaceH c TeM, hto oh flOJCKeH Bbipa6oTaTb peineHHe, Han;eJieHHoe Ha 
odecneneHHe npoHHOH cTa6HnbHocTii, h cHHTaeT, hto TaKOBbiM MoaceT cTaTb Jinnib peineHHe, 
HanpaBJieHHoe Ha odecneneHHe nonHoro ocymecTBJieHHH OPCM b paiioHe Bphko . 

42 TpHdyHaJi 6 mji HHcJiopMHpoBaH o tom, hto cyiyecTByioT MeJKflyHapoflHbie nnaHbi CTpoHTenbCTBa 
b 6 jiHHcaHiHHe flBa hjih Tpn rofla MOCTa b Opanibe, oji,HaKo flo btoto MOMerna ApH30HCKyio ^opory 
Henb3H 6y^eT 3c{H})eKTHBHO Hcnojib30BaTb fljia ocymecTBJieHHH TpaH3HTHbix nepeB030K. 
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flBHJKeHHa. Kopone roBopa, xoth fleirroHCXHe cornaineHHH Tpe6yiOT odecnewrb nonHyio CBodofly 
ocymecTBJieHHa Bcex bhaob nepeB030K, Bxmonan rpy30Bbie, no3HE,iia PC, H3JioaceHHaa b nmape 
19 97 roji,a, cocronna b tom, hto ocymecTBJieHHe Taxnx rpy30Bbix nepeB030K nepe3 xopn^op He dyjieT 
pa3penieHO hh no o,h,hoh H3 odecnenHBaiomHX scjjcjjexTHBHOCTb ,n;opor, njsymmx b ceBepHOM h iohchom 
H anpaBJieHH5ix h CBH3biBaK>m,HX 3Ty TeppHTopmo c flpyrHMH nacTHMH EBponti. 

2) Hto KacaeTca rapaHTiipoBaHHoro ^eHTOHCXHMH cornameHHHMH npaBa dbiBHinx HorreneH 
Epnxo Ha B03Bpam,eHHe h nonynemie odpaTHO cbohx aomob h jipyroro HMymecTBa, to b 
npe,n;cTaBJieHHbix PC "6a30Bbix odirmx npHHimnax" npe^ycMOTpeHo, hto sth nnpa, .nance ecnn ohh 
CM oryT "flOKa3aTb 3aKOHHoe npaBO codcTBemiocTH Ha HMym,ecTBO, HaxoflameecH Ha TeppHTopHH Epnxo, 
HBnmomeHcn cennac nacTbio TeppuToprai PecnydnnxH Cepdcxon", 6ynyT HMeTb npaBO nimib Ha 
nojiyneHHe xoMneHcaimn (jih6o b neHencHOM Bbipancemni, jih6o b BHne HMymecTBa), a He Ha 
B03BpameHne hm HMymecTBa, KOToporo ohh jiHununicb. Kax 6bino oco6o oTMeneHo b xone 
cocToaBHiHxca b PnMe cjiymaHHH, BnojiHe oneBH,n,HOH penbio - h pe3yjibTaTOM - npoBenemia Taxon 
noJiHTHXH CTano 6bi coxpaHeHHe Epnxo b BHfle "STHHnecxH hhctoh" cepdcxoii o6m,HHbi, hto MBJiaeTca 
npnMbiM HapymeHHeM fleifcroHcxoro mhphoto njiaHa. B sxoHOMHnecxoM OTHOiuemiH sto Taxjxe jihhihuo 
6b I doCHHHpeB H XOpBaTOB B03M0HCH0CTH COfleHCTBOBaTb B03pOJXfleHHK) nOJIHOCTbK) 3aMepiHeH 3XOHOMHXH 
Epnxo, b tom HHCJie BoccTaHOBJieHHK) Hepa6oTaiomero nopTa Ha pexe CaBa, - ofibexTa, 

BoccTaHOBJieHHe xoToporo (no 3anBnemno ero cep6cxoro flnpexTopa) "jxn3HeHHO BancHO" fljra 
sxoHOMnnecxoro pa3BHTH5i sToro paiioHa 43 . 

8 5 . 3HanHMOCTb 3 thx 3a5iBJieHHH o HaMepemrax noflnepxHBaiOT noxa3aHH5i flByx 6ecnpncTpacTHbix 
CBH^eTeJien, 3acnymaHHbix TpnSyHanoM Ha 3acenaHH5ix, cocTonBmnxcn b PnMe. Penb HneT o 
r-He CaHTbnro PoMepo Ilepece, coTpyflHHxe YBKB, n noflnonxoBHHxe 3 htohh Kyxojio H3 cocTaBa 
BoopyjxeHHbix chji CHIA (h, paHee, CBC) , xoTopbie, ncxo %% H3 CBoero orpoMHoro onbiTa pa6oTbi b 
panoHe Bpnxo, enHHonyiHHO noflTBepflnjin Bbicxa3aHHbie flpyrnMH CBHfleTejiHMH MHeHHH o tom, hto 
peanbHoro Mnpa b panoHe Epnxo hcbo3moxcho 6yneT no6HTbcn, ecnn ero 6biBmnM ncHTennM He 6yneT 
npeflocTaBJieHa B03M0HCH0CTb ocymecTBHTb CBoe npaBO Ha B03BpameHne b cboh flOMa. IIo cnoBaM 
r-Ha PoMepo, "6e3 odecnenemin nioflnM bo3mo3chocth BepHyTbcn b cboh flOMa He cneflyeT HanenTbcn Ha 
odecnenemie Mnpa" . IloflnoJixoBHHX Kyxono, npocnyncHBHiHH 11 MecnpeB b panoHe Bpnxo, npnmeji 
"x ydencneHHio o tom, . . . hto cymecTByeT HacTonTenbHan HeoSxoflHMOCTb o6ecnennTb B03Bpam,eHne 
jnoflen b cboh flOMa" n hto "ecnn sto TeM nun hhmm cnocodoM He dyfleT cflenaHO, B03HHXHyr 
BOJiHeHna n He,n,OBOJibCTBo". YmiTbiBan 3 th cBHfleTejibcxne noxa3aHHa, TpndyHany 6 mjio 6bi Tpyjmo 
npnHTH x 3axjnoneHHio o tom, hto BbiHeceHne peineHHH, npe^ocTaBJiniomero PC B03M0HCH0CTb flocranb 
od'bHBJieHHbix eio penen - BocnpennTCTBOBaTb CBodo^e nepeflBnjxeHnn b btom panoHe n nOJIHOCTbK) 
OTxa3aTb dbiBHiHM jXHTeJiaM Epnxo b npaBe Ha nonyneHHe odpaTHO cbohx ^omob h flpyroro HMymecTBa, 
cooTBeTCTBOBano 6bi npaBOBbiM npHHU,nnaM, ccjjopMyjiHpoBaHHbiM b OPCM, huh OTBena.no o6hj,hm 
HHT epecaM. 

86. OflHH H3 nyTen nacTHHHoro ycTpaHeHHn nocneflCTBHH HapymeHHH, coBepuieHHbix b npomnoM PC, 
h npeflOTBpameHHfl bosmohchbix dyflymnx HapymeHHH hopm npaBa mot 6w cocTonTb b tom, hto6bi 
T pndyHan H3MeHnn xoopflHHaTbi JIPMO TaxHM o6pa30M, hto6m Ha TeppHTopnn OeflepaH,HH oxa3anncb 
a) Bee ocHOBHbie floporn, no xotopbim ocym,ecTBnneTcn nepeB03xa xoMMepnecxnx rpy30B nepe3 xopnflop 
b flpyrne nacTH EBponbi h b) caM ropofl Bpnxo, Bxmonan ero penHOH nopT h o6a MOCTa nepe3 pexy 


43 7 (JjeBpann 1997 roji,a, xorpa HacTompee pemeHHe Haxoflnnocb Ha 3axmoHHTenbHOM 3Tane 
noflroTOBXH, PC npeflCTaBHna npeflnoixeHHn, npeflycMaTpHBaiOH],He, bo3mohcho, CMnmeHHe no3HpHH , 
oflHaxo BBHfly npndnHJxeHHn ycTaHOBneHHoro cpoxa BbiHecemin pememm - 15 cjjeBpann 19 97 ro^a - 
oxa3anocb hcbo3mojxho TipaTenbHo npoaHanH3HpoBaTb bth npeflCTaBneHHbie b nocneflHHH momcht 
npeflnonceHHn, a Taxjxe OTBeT cPeflepapHH. 
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CaBy (aBTOMo6miLHBiH ii acejie3HOflopoiKHBiH) . TaKoe cpe,n,cTBo B03Mem,eHH5i ymepda, ocHOBaHHoe 
Henocpe,n,CTBeHHO Ha " cooTBeTCTByiomHX npaBOBbix npinmiinax", BMTexaiomHX H3 OPCM, o,n,H03HaHHO 
BnHcaJioct 6bi b hcho H3Ji03ceHHtie iiojihomohhii TpndyHajia, no3BOJunoiu,He eMy cxoppexTHpoBaTB JIPMO 
B COOTBeTCTBIIH C TaKHMH npHHpmiaMH . C flpyroii CTOpOHbl, O HeM nOflpo6HO TOBOpHTCfl HHJKe, 
coodpaixeHHH "cnpaBefljniBOCTH" HaBOflUT Ha mbicjil o tom, hto cyiyecTByioT 11 flpyrne, MeHee acecTxne 
Mepti no HcnpaBJieHHio nojioJKeHini, KOTopbie no3BO.rni.jiH 6bi flodHTtcn xejiaeMbix peneH 44 . 

87. YcTaHOBHB, hto cooTBeTCTByiomHe npaBOBtie npiiHn,iim.i He TpedyioT nepeflann cnopHoro panoHa 
nofl KOHTpojiL toh huh flpyroH H3 ctopoh, mm nepexojpiM Tenepb k paccMOTpeHino Bonpoca o 
npHMeHIIMOCTH COOTBeTCTByK>in,HX npiIHU,HnOB CnpaBeflJIHBOCTH. 

B. CoodpaxteHim cnpaBeiyniBOCTii 

88. Hto KacaeTca jjaHHoro CTopoHaMii yxa3aHHH npiiMenaTt npn pa3pemeHini paccMaTpHBaeMoro cnopa 

" cooTBeTCTByiomne npaBOBbie n cnpaBefljiHBBie npHHpHnti" (noflnepxHyTO HaMii) , to TpHdyHan npnxoflHT 
K 3aKJHOHeHIHO, HTO flJIH BMnOJIHeHHH TaKOTO TpedOBaHHH HeodxOflHMO, KaK MHHHMyM, odeCneHHTB, 
hto6bi npn BMHeceHHH peuieHHH, yHHTMBaioin,ero coodpaaiemiH hccthocth, decnpncTpacTHOCTH h 
pa3yMHOCTH, npiiHHMajmct bo BHHMaHiie coodpaJHiemia cnpaBefljniBOCTH 45 . Ilpn paccMOTpeHiin 


44 Tpn6yHan paccMaTpHBan Taxjxe bo3mojkhoctb npHMeHeHHH - undo HenocpeflCTBeHHO, undo no aHanornn - 
flpyrnx noTeHiinajitHO yMecTHtix npaBOBbix npHHi^HnoB, xacaiomHxcji npHodpeTemni kohtpojih Hafl 

TeppHTopnen. Ecjih tobophtl 6ojiee xoHxpeTHO, to Tpn6yHaji paccMaTpiiBan bo3mohchoctl npHMeHeHHii 
Taxnx, npHHiinnoB xax: 

1) uti possidetis juris, cm., HanpHMep, Frontier Dispute Case (Burkina Faso 
v. Republic of Mali , 198 6 I.C.J. Rep. 554; cm. Taxixe MaTepnaJiM KoHcjjepeHpnH no 
lOrocjiaBHH, MHeHne 3 ApdmpaixHOH xomhcchh (11 HHBapH 19 92 ro^a) 31 I.L. M. 1499 (1992); 

2) npaBO Ha caMoonpefleneHHe, cm., HanpnMep, Namibia Case , 1971 I.C.J. Rep. 16; 

3) oxxynapHfl h npHodpeTaTejibHaa ^aBHOCTL, cm., HanpHMep, Minquiers and Ecrehos 
Case (France v. United Kingdom ), 1953 I.C.J. Rep. 47. 

TpndyHaji CHHTaeT, hto npnMeHeHHe - undo HenocpeflCTBeHHO, jih6o no aHanorioi - bthx npiiHpnnoB x 
paccMaTpHBaeMOMy cnopy He odecneHHBaeT neTXOH 6a3ti Him BbraeceHnu oxoHnaTejibHoro peineHnu, 

HMeiomero o6H3aTem,Hyio cnny. 

45 Cm. Cayuga Indians (Great Britain) v. United States , 6 R.I.A.A. 173 (1926). 

Ilpn paccMOTpeHHH flena, xacaBineroca HHfleHpeB nneMeHH xainora, BejiHxodpHTaHHH n CoeflHHeHHtie 
IIlTaTbi corjiacHJiHCb Ha HMeBuiee odnsaTeJibHyio cnny apdHTpaaiHoe yperynnpoBaHHe cnopa b 
cooTBeTCTBHH c " floroBopHBiMH npaBaMH h npHHpnnaMH MeacflyHapoflHOTO npaBa n cnpaBeflUHBOCTH" . C 
yneTOM stoto TpndyHaji npimieji x BbiBo^y o tom, hto 

aHanH3 ycnoBHH apdnTpajxHoro pa36npaTem,cTBa yxa3biBaeT Ha npH3H3HHe toto, hto npn 
odocHOBaHHH peinemra, BMHOCHMoro apdHTpaacHtiMH TpndyHaJiaMH, b HexoToptix cnynaax He 
cjieflyeT orpaHHHHBaTLCH cyrydo npaBOBMMH coodpaxeHHHMH, b HexoToptix cjiynanx bth TpndyHajiM - 
Tax ace, xax h HapHOHajitHtie cy^bi - floroxHM npn paccMOTpeHHH odinnx coodpaaceHHH, 

CBH33HHMX C npaBOM CnpaBeflJIHBOCTH H flodpOCOBeCTHBIM nOBefleHHeM, OnpeflejIHTb OCHOBaHHH fljia 
CBoero pemeHH5i h conocTaBHTL coodpaacefflia cnpaBeflJiHBOCTH h npaBa, pyxoBOflCTByncb 

(npoflonaceHHe. . .) 
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TeppHTopnajiLHMx cnopoB MeacflyHapo,n,Hi>ie TpndyHanBi cnHTaioT HMeiomHMH oTHomemie k fleny Taxne 
KOHKpeTHtie " npHHU,Hm,i", xax, cpe^H nponero: 1) yneT cfraxTHHecxoro xomexcTa cnopa - 
yHHXaUBHBIX nOJIHTHHeCXIlX, 3X0H0MHHeCXHX, HCTOpHHeCXHX H reOrpat})HHeCXHX (JiaXTOpOB, CB5I3aHHBIX c 

9thm cnopoM, - h conocTaBnemie HHTepecoB ctopoh b cnope b CBeTe sthx cJiaxTopoB 46 ; h 
2) xoMnnexc ,o,oxtphh cnpaBeflnuBOCTii, CBioaHHBix c noHHTiieM HecraocTH, Taxiix, xax floxTpmia 
" HeHHCTBIX pyx", B COOTBeTCTBIIH C XOTOpOH npH BBIHeCeHHH peiHeHHH MOJXeT npHHHMaTBCH BO 

BHHMaHiie HefloSpocoBecTHoe noBe,n,eHHe oahoh H3 ctopoh 47 . OflHaxo Ha xaxne 6bi npiiHiiHnBi hh 


45 (. . .npoflojuxemie) 

npaBOBBiMii aHanoriiHMH h flyxoM n npii3HaHHBiMii npHHiinnaMH MenmyHapoflHoro npaBa. 

Id. at 180. Cm. Taxixe Hersh Lauterpacht, International Law 85 (1970) . IIo MHeHiiio 

JIaTepnaxTa, 

npHHi^iin cnpaBeflJiHBocTH, b donee mnpoxoM cMBicne BBipaixaiomHH noH5iTH5i necTHocTH, 
flodpOCOBeCTHOCTH H CnpaBeflJIHBOCTH C TOHXH 3peHIIH MOpajIH, nBJineTCH HCTOHHHXOM 
MeixflyHapoflHoro npaBa b toh nee HeManoii CTenemi, b xaxon oh MoixeT cnirraTBCH cocTaBHoii 
nacTBio odin,HX npnHn,HnoB npaBa, npH3HaBaeMBix rocy^apcTBaMH. Xoth odecnenemie TopntecTBa 
cnpaBefljiiiBOCTH c tohxh 3peHH5i MopanH HBjmeTCH o^hoh 113 rnaBHBix n,eneH npaBa, 3Ty u;ejiB He 
Bcer^a moixho aocthhb. B xaxnx-TO cnynanx OHa flonixHa ycTynaTB TpedoBaHHUM 
onpefleneHHOCTH, CTadnjiBHOCTH n yflOBneTBopefflia 3axoHHBix Hanmin, npnneM Bee ohh 
H enocpeflCTBeHHO CBH3aHBi c noRHTHeM cnpaBeflJinBOCTH c tohxh 3peffliH Mopann. Pa3HHHHBie 
floroBopBi, npeflycMaTpnBaioinHe apdHTpaamoe yperynnpoBaHHe cnopoB, cne^yeT TOJixoBaTB hmchho 
b 3tom CMBicne - "Ha ocHOBe npaBa h cnpaBe^JinBOCTn" . 

46 Cm. North Sea Continental Shelf , 1969 I.C.J. Rep. 3; cm. Taxixe Continental 

Shelf (Libyan Arab Jamahiriya/Malta ), 1985 I.C.J. Rep. 13), Delimitation of the 

Maritime Boundary in the Gulf of Maine Area (Canada v. United States ), 1984 I.C.J. 
Rep. 246, Continental Shelf (Tunisia/Libyan Arab Jamahiriya ), 1982 I.C.J. Rep. 18. 

B pemeHHii no fleny o xoHTHHeHTanBHOM ineuBctie (TyHHC npoTHB JIhbhh) cyflBH Apenara b oco6om 
MHeHHH rOBOpHJI O TOM, hto 

npnderaTB x npaBy cnpaBe^miBOCTH - sto 3Hawr, no cyra flena, npH3HaBaTB n conocTaBJWTB 
cooTBeTCTByiomne odcTOHTeJiBCTBa flena, c TeM HTodBi ocymecTBnnTB npaBocy^ne He nyTeM 
acecTxoro npHMeHeHHH odmnx hopm n npHHiinnoB n cjiopManBHBix npaBOBBix xoHiienn,nn, a nyTeM 
aflanTaiiHH n xoppexTHpoBxn Taxnx npnHU,HnoB, hopm n xoHi^enijHH c yneTOM cjjaxTOB, peannn h 
odcTOHTeJiBCTB xaixfloro flena. Hhbimh cnoBaMH, decnpncTpacTHoe npHMeHeHne npHHiiHnoB 
cnpaBefljiHBOCTH 03HanaeT, hto b xoHxpeTHOM cnynae cyfl flonaceH OTnpaBJiaTB npaBocy^ne nyTeM 
npHHJiTHn pememni, cc})opMyjiHpoBaHHoro nofl BJiHHHHeM n c yneTOM cjiaxTHHecxoro xoHTexcTa 
3 toto flena. B flaHHOM cjiynae npiiMeHemie npmnjHna cnpaBeflJiHBOCTH - sto He donee neM yneT 
cnoacHBix ncTopnnecxHX h reorpac|)HHecxHX (JiaxTopoB, npHHUTHe bo BHHMaHHe xotopbix He tohbxo 
H e npenHTCTByeT, a HaodopoT cnocodcTByeT OTnpaBnemno npaBocyflHn. 

Continental Shelf (Tunisia/Libya ), 1982 I.C.J. Rep. 100, 106 (Arechaga, J., 

Sep.Op.). 

47 Cm., HanpHMep, Maritime Delimitation in the Area Between Greenland and Jan 

Mayen (Denmark/Norway ). 1993 I.C.J. Res. 38, 211 (J. Weeramantry, Sep. Op.). B CBoeM 

ocodoM MHeHHH cyjjBH (BHn,e-IIpeflceflaTenB) BHpaMampH tobopht o tom, hto TpndyHan MonceT c 

(npoflonncemie. . .) 
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ccbuiajincb MeacflyHapo,n,Hi>ie TpndyHajibi, ohh, KaK npaBHJio, noflHepxHBaJiH to odcTOHTejibCTBO, hto 
B ajKHoe 3HaRemie coodpaateHHH cnpaBefljniBocTH Ha 3Tane paccMOTpemin fleji 3aKJiioHaeTCH He b 
ctiopManLHOM npHMeHeHHH kohkpcthbix " cnpaBeflJiHBbix npiiHpunoB", a b flocTHHteHHH b kohchhom cneTe 
"cnpaBefljiHBoro pe3yjibTaTa" 48 . 

89. Ecjih oSpaTHTbca k odcTOHTejibCTBaM stoto nejia, to <I>eflepaii;HH npofleMOHCTpHpoBana HajiHHHe y 
Hee ocHOBaHHOH Ha coodpaixeHHHx cnpaBefljniBocTH xpamieH 3aHHTepecoBaHHocTH b paiioHe Epnico . B 
caMOM ropofle Bpnxo, kotopmh no CBoeMy cocTaBy dbui MHorosTHHHecxiiM, no bohhm nponcHBanH 
rjiaBHBiM o6pa30M MycyjibMaHe h xopBaTti; b pe3ynbTaTe 6e3JKanocTHOH xaMnaHHH sthhhcckoh hhctkh 
cHTyapna KopeHHBiM odpa30M n3MeHHJiacb. IlosTOMy TpudyHaji flOJinteH corjiaciiTbcn c TeM, hto y 
OeflepapHH ecTb cymecTBeHHaH 3aHHTepecoBaHHocTt b odecnenemiH 6e3onacHoro B03Bpaiu,eHHH npeacHnx 


47 (. . . npoflOJUKemie) 

nojiHbiM ocHOBaHHeM paccMaTpuBaTL npaBO cnpaBeflJiHBOCTH xax oxBaTMBaiorn.ee pnn coodpaixeHHH: 

a) coodpaateHHH cnpaBefljniBocTH xax ocHOBa huh "HHflHBHnyaJiH3HpoBaHHoro" npaBocyflHH, 

" CMHTHaiom,ero" HcecTKOCTL cyry6o npaBOBoro noflxofla; 

b) coodpaateHHH cnpaBefljniBocTH, OTpaHtaromne coodpajxeHHH necTHOCTH, pa3yMHOCTH h 
flodpOCOBeCTHOCTH ; 

c) coodpancemiH cnpagegjiHBOCTH, na xoTopbix ociioBaiibi HexoTopbie xoiixpeTHbie npinmiinbi 
npaBOBoro odocHOBaHHH, CBH3aHHbie c noHHTneM necTHOCTH n pa3yMHOCTH, Kax-To: BCTonneJib, 
Heo6ocHQBaTejibHoe odorameHHe h 3JioynoTpe6jieHHe npaBaMH ; 

d) coo6paaceHHH cnpaBefljiHBOCTH, odecneniiBaioiHHe cnpaBeflJiHBbie xpHTepnn pacnpeflejieHHH 
pecypcoB n djiar h cobmccthoto noJib30BaHHH hmii; 

e) coodpaaceHHH cnpaBefljniBocTH xax chhohhm b ninpoxoM CMbicjie stoto cjiOBa cnpaBefljiHBoro 
pacnpeflejieHHH dnar h xax cpeflCTBO yflOBJieTBopeHHH noTpedHOCTeii b npnHHTnn Mep copnaJibHO- 
3KOHOMHHecKoro xapaKTepa h nepepacnpeflejiemiH doraTCTBa. 

Id . at 613. 

48 Cm. Continental Shelf (Libyan Arab Jamahiriya/Malta ), 1985 I.C.J. Rep. 38-9 

("OflHaKO ocHOBHbiM sjieMeHTOM HOJKKHa dbiTb pejib - cnpaBeflHHBbiH pe3yjibraT, - a He cpeflCTBa ee 
HOCTHJKeHHH" ). Cm. TaKHce Continental Shelf (Tunisia/Libyan Arab Jamahiriya ), 1982 

I.C.J. Rep. 18. B flejie, KacaiomeMCH cnopa Meacfly TyHHCOM h JlHBHen, MeixflyHapoflHbiH Cyfl 
yxa3aji Ha to, hto 

oflHaxo raaBHoe - sto pe3ynbTaT; npHHpnnbi noflHHHHioTCH penn. CnpaBeflJinBocTb toto hjih 
hhoto npnHpnna cneflyeT opemiBaTb b CBeTe toto, HacKOJibKO oh none3eH pun flocTHixeHHH 
cnpaBefljiHBoro pe3yjibTaTa. CaM no cede He Kajxflbin Taxon npHHpnn HBJiHeTCH cnpaBefljniBbiM; oh 
M oxeT CTaTb TaxoBbiM b CHJiy cnpaBeflJiHBOCTH xoHeHHoro pemeHHH. IIpHHpHnbi, Ha xoTopbie 
COHIJieTCH Cyfl, flOJDKHbl dbiTb OTodpaHbl C TOHKH 3peHIlH HX npHTOflHOCTH HJIH flOCTHHteHHH 
cnpaBefljiHBoro pe3yjibTaTa. Ecjih ncxoflHTb H3 stoto coodpaaceHHH, to TepMHH " cnpaBeHJiHBbie 
npnHpnnbi" HeJib3H TOJiKOBaTb adcTpaxTHo; nop hum noHpa3yMeBaioTCH npnHpnnbi h hopmm, 
xoTopbie MoryT dbiTb npHroflHbiMH hjih flocTHJxeHHH cnpaBeHJiHBoro pe3yjibTaTa. 

Id. at 59. 
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acHTeneii H3 nncjia MycyjibMaH h xopBaTOB n hto y npexHHx acHTeneii ecTb Kpaihi3aHHTepecoBaHHocTt 
B 6e30IiaCHOM B03BpaiH,eHHH H B TOM, HTodbl B0CnOJIb3OBaTbC5I TapaHTHpOBaHHblM B fleHTOHCKHX 
corjiainemnix npaBOM TpedoBaTb B03BpameHiia CBoen co6ctbchhocth . KpoMe toto, Bphko HMeeT fljiH 
OeflepapHH 3KH3HeHHO BaacHoe 3HaneHHe h c SKOHOMHHecKoii tohkh 3peHiia cennac, Kor^a OHa ntiTaeTca 
BoccTaHOBHTL cbok) HHcjipacTpyKTypy h CTpeMHTca HHTerpiipoBaTt cbok) 3K0H0MHKy b eBponeiicKoe H 
MiipoBoe X033HCTB0. fljia BToro eii HeoSxoflHMti OTKpbiTbie " 3K0H0MHTCCKHe BopoTa" Ha ceBepe. 
TpndyHaJi npnxoflHT k BbiBO,n,y o tom, hto npn sthx oScTOHTeJibCTBax h b CBeTe cbohx o6n3aHHOCTeH, 
BBiTeKaromHX H3 OPCM, inofioe pemeHHe aojdkho, KaK MHHHMyM, oSecneHHBaTb 3ain,HTy sthx 
3KH3HeHH0 BaHiHbIX HHTepeCOB . 

90. CymeCTBeHHBIM flOBOflOM, OCHOBaHHBIM Ha COo6paJKeHH5IX CnpaBeflJIHBOCTH, npOTHB H3JIOJKeHHOTO 
BBirne BapnaHTa yflOBJieTBopeHHH Tpe6oBaHHH no MaKCHMyMy (T.e. nepejjana Bcero paiioHa Bphko nofl 
noJiHbra KOHTpoJib <J>eflepaH;HH ) MBJiaeTca yTBepjK^eHHe PecnydnHKH CepScKOH o HaJiHHHH y Hee 
3KH3HeHHo Baaaioro HHTepeca, 3aKjnoHaioHierocH b coxpaHeHHH Kopn^opa, kotopbih coeflHHaeT ee 
BOCTOHHyio ii 3anaflHyio nacTH. ,EI,OKa3aTeJibCTBa, npHBefleHHbie Ha cjiymaHHHX b Phmc, roBopHT o tom, 
hto PC oraipaeTca npn stom Ha Tpn ^oBOfla. Bo-nepBtix, OHa nacTo ccbuiaeTca Ha "cTpaTeriinecKoe 
3HaHeHiie" Kopii^opa. Mojkho npeflnoJioiKiiTb, hto 3a bthm ctoht CTpeMJieHHe HMeTb bo3mo2choctl 
nepeSpacbiBaTb noji,pa3flejieHH5i BoopyuteHHbix chji H3 o^hoh nacTH PC b flpyryio 6e3 BMeinaTejibCTBa co 
cTopoHBi BJiacTeii ®eflepan,HH, h, xax npeflCTaBJiaeTcn, Taxaa 3aiiHTepecoBaHHocTb 6traa 6 bi 3aKOHHOH 
npn tom ycnoBHH, hto TaKaH nepefipocKa He CBH3aHa c 3anpem,eHHbiMH yrpo3aMH huh npiiMeHeHiieM 
CHJibi h hto b xofle SToro npoijecca co6jnoflaiOTCH Bee npiiMemiMbie npaBOBbie orpaHHHeHiia. 

Bo-BTOpbIX, BO BpeMH CJiyHiaHHH OflHH BHflHblH 3K0H0MIICT H3 PC B CBOHX nOKa3aHHHX TOBOpHJI 0 TOM, 
hto PC cHHTaeT Heo6xoflHMbiM co3flaTb b paMKax coeflHHHTenbHoro xopiiflopa "HeKOTopbie ofibeKTbi 
HHcJipacTpyKTypbi", BKinoHaa aBTOCTpa^y c BOCTOKa Ha 3anafl BflOJib pexii CaBa, xeJie3HyK> flopory, 
HecJiTenpoBOfl h jihhhh flaJibHen CBH3H, npuneM Bee bto b paiioHe Kopiiflopa k lory ot ropofla BpHKO. 
OnuTb xe, xoth b pe3yjibTaTe skohomhhcckoh iiHTerpaiiiiH Meac^y Oeflepaiinen n PC, ecnn ee y^acTca 

OCymeCTBHTb, HeKOTopbie H3 STHX odieKTOB OKaXyTCH H3JIHIHHHMH H B H,ejIOM flJI5I CTpaHbl M05KH0 6bIJIO 
6 bi ii36eacaTb HenpoH3BOflHTenbHoro iicnonb30BaHiiH HHBecTimiiH, BnojiHe noHHTHo, hto PC 
3aiiHTepecoBaHa b tom, hto6m HMeTb cBoSo^y njiamipoBaTb h co3flaBaTb cboh co6cTBeHHbie oSbeKTbi. 
HaKOHen,, He Bbi3biBaeT coMHemiH h to, hto coxpaHeHiie Kopn^opa HMeeT fljiH PC orpoMHoe 
ncHxoJioriiHecKoe 3HaHeHiie. Xoth mohcho yTBepacflaTb, hto Taxaa cenapaTHCTCKaa no3Hii;HH He OTBenaeT 
flyxy fleiiTOHa, Tpn6yHaJi He MoxeT HrHopnpoBaTb stot ncHxonorHHecKHH cJiaKTop, nopo:»c,n,aK>mHH 
HanpiDKeHHOCTb. 

91. OeflepapHH BnojiHe pe30HHO MoxeT yTBepiKflaTb, hto HeoSxoflHMOCTb, KOTopaa hko6m cyiyecTByeT 
b 3tom Kopnflope, HBJiseTcn ropa3ji,o MeHee ocTpoH, neM npeflCTaBJineT flejio PC. B hbcthocth, ecnn 
6 bi H3-3a nepeHoca JIPMO stot Kopnji,op He 6mji cnjiouiHbiM, to Oeflepau,HH Bee paBHO 6biJia 6bi 
o6a3aHa no fleirroHCKHM corjiameHHHM odecneniiTb noJiHyio CBoSofly nepeflBHJKeHHH no Been TeppnTopnn 
OeflepapHH Mex^y boctohhoh h 3anaflHon hbcthmh PC. OflHaKO btot flOBOfl onpoBepraeTca, 

BO-nepBbix, TeM, hto penyTaiina cPe^epaiinH b njiaHe odecneneHHH co6mofleHHH npeflycMOTpeHHbix b 
fleHTOHCKHX COrjiaHieHHHX Tpe6oBaHHH B OTHOHieHHH CBo6oflbI nepeflBHHCeHHH HBJIHeTCH flaJieKO He 
6e3ynpeHHon, a BO-BTopbix, TeM, hto, jjaxe ecnn 6bi n moscho 6mjio paccHHTbiBaTb Ha nonHyio 
CBoSofly nepeflBHHceHHH b paMKax ycTaHOBJienHoro Oeflepaiinen peiKHMa b stom paiioHe, HeT hhkbkhx 
rapaHTHH toto, hto nnaHOBbie opraHbi (PeflepapHH ^onycTHJiH 6bi CTponTeJibCTBO h 4)yHKU,noHHpoBaHHe 
odieKTOB HHcJjpacTpyKTypbi, kotopmm PC npH^aeT Taxoe 3HaneHHe. 

92. Hcxo ji;h H3 coodpaHceHHH cnpaBefljiHBocTH, TpH6yHan floniKeH TaKace oT^aBaTb ce6e othct b tom, 
KaKHe nocneflCTBHH to huh HHoe peineHne 6y^eT HMeTb Hbmeimiero HacejiefflM panoHa Bphko . B 
nacTHocTH, xoth <t>eflepan,HH TpeSyeT "o6a3aTejibHoro HaKa3aHH5i" Pecny6jiHKH Cep6cKOH nyTeM npuMOH 
nepeflann panoHa Bphko H3-nofl kohtpojih PC nofl KOHTpoJib (PeflepapHH, TpndyHaJi o6a3aH npHHHMaTb 
BO BHHM3HHe TO 06cT05ITeJIbCTB0, HTO BeCbMa 3HaHHTeJIbHyiO HaCTb OT o6in,eH HHCJieHHOCTH HblHeiUHerO 
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Haceaemui ropo.ua Epaxo cocTaBJiaioT cep6cxne SeaceHijbi, xoTopbie He^aBHo nepeSpaancb Typa m 
KpaiiHM, CapaeBO h pa^a flpyrnx 6ochhhcxhx ropo^oB, h to, hto, cy^a no He^aBHeMy onbiTy 
CapaeBO, nepeflaaa Epaxo nofl xohtpohb Oeflepan.nn npHBeaa 6bi k MaccoBOMy ncxofly Tbicaa cep6oB H3 
Epaxo, b pe3yjibTaTe aero ohh bo btopoh pa3 oxa3aancb 6bi 6e3,n;oMHbiMH. TaxnM o6pa30M, cypoBOMy 
Haxa3aHHio noflBepraocb 6bi 3HaaHTeabHoe hhcho Tex, xoro BecHoii 19 92 ro^a b Epaxo He 6biao n b 
OTHomeHHH xoTopbix flOJDXHa cymecTBOBaTb npe3yMnn;Ha nx hcbhhobhocth b coBepmemiH xaxHX-anSo 
npoTHBonpaBHbix fleaHnn 49 . Yape,n,HB raarcxHH TpndyHaa, MeaqiyHapo.HHoe coo6in;ecTBO co3,n;ano 
ocJjmiHaabHbra MexaHH3M Haxa3aHna BoeHHbix npecTynmixoB, xoTopbie coBepmaaH nan noflCTpexaan x 
coBepmeHHio npecTynaeHHH, HHxpnMHHnpyeMbix b stom fleae, n HeT HHxaxoii yBepeHHOCTii b tom, aTO 
oco6oMy "Haxa3aHino", xoToporo amyT ot TpndyHaaa, 6yflyT noflBeprayTbi hmchho Te, xto ero 
3acayacHBaeT. 

93. B flaHHOM cayaae TpnSyHaa He MoaceT He 3aMeTHTb, hto noaiiTnaecxaa pHTopnxa, x xoTopoii 
npnderaeT n ia, ii flpyraa CTopoHa, CTaaa 3acaoHaTb co6oii 3a6oTy o atirreaax Epaxo (xax Smbihhx, 

Tax n HbiHeiHHiix) . B onpefleaeHHOM CMbicae flonymeHO B03HiixH0BeHiie Taxon cmyaiiHH, xor^a ropo,n, 

Epaxo npeBparaaca b CHMBoa noSe^bi nocae He flOBe,n,eHHOH flo xoHiia bohhm, b xoTopoii no6e.ua He 
flocTaaacb hh oahoh H3 ctopoh . Ctopohbi roBopaT o Epaxo xax o xaxoM-TO Tpotjiee: ecan 6bi 
TpndyHaa "npHcyflHa" ero (PeflepaiiHH nan PC, to nocaeflHaa BOHHa flocraraa 6bi CBoero anocj)eo3a, 
flocTaBHB orpoMHoe yflOBaeTBopeHHe "node^HTeaio" h 3acTaBHB npn stom "npoHrpaBuiero" flyMaTb o 
peBaHine. OflHaxo TpndyHaa caHTaeT, aTO stot Bonpoc caepyeT aHaaH3HpoBaTb He c sthx no3HiiHH; 
ropa3ji,o 6oaee BaacHbiH npHHiiHn 3axaioaaeTca b tom, hto Tpn6yHaa BMecTO Toro, htoSm BpyaaTb 
TpocJieH toh nan hhoh CTopoHe, floaaceH npeflnpmiaTb xoHCTpyxTHBHbie Mepw no oxa3aHHio 

HeMeflaeHHOH noMoin,H - xax c tohxh 3peHHa npaB aeaoBexa, Tax h c tohxh 3peHHa oacHBaeHHa sxohomhxh - 
TbicaaaM Tex, xto aoiBeT b Epaxo b ycaoBHax HHin,eTbi h xoaeT, aTo6bi stot ropofl CTaa p ;aa hhx 
BOMom . Taxne Mepbi hmciot BaacHoe 3HaaeHHe flaa ocaa6aeHHa HanpaaceHHOCTH b pernoHe, xorapaa 
npiiBeaa x B03HHXH0BeHHK> stoto cnopa, h b stom h 3axaioaaeTca raaBHaa iieab pemeHHH. 

94. HaxoHeu,, x ancay coodpaacemiH cnpaBeflaHBOCTH, xoTopbie ^oaacHbi 6biTb npHHHTbi TpnSyHaaoM 
bo BHHMaHHe, oTHocHTca h HHTepecbi MeacflyHapoflHoro coo6in,ecTBa. Xoth sxoHOMHaecxoe dpeMa He 
HfleT hh b xaxoe cpaBHeHHe c TeMH acepTBaMH, xoTopbie npHHeceHbi b Eochhh, (JiaxTOM TeM He MeHee 
aBaaeTca to, hto, nbiTaacb odecneaHTb CTadnabHOCTb b Eochhh, MeamyHapoflHoe coo6in,ecTBO yace 
noHecao orpoMHbie pacxoflbi, h HeH3deacHbi 3HaaHTeabHbie .nonoaHHTeabHbie pacxoflbi 50 . Ilpn 
BMHeceHHH Tpn6yHaaoM oxoHaaTeabHoro peuieHHa cJiaxTopbi, CBa3aHHbie c o6ecneaeHHeM CTadnabHOCTH b 
pernoHe, h toh iieHOH, xaxoii 3Ta n,eab MoaceT 6biTb ^ocTHrayTa, floaacHbi cbirpaTb cboio poab. 


49 Tpn6yHaa npH3HaeT Haanane cjjaxTOB, CBHfleTeabCTByioiH,HX 0 tom, hto HexoTopbie opraHbi 
BaacTH PC, B03MoacHO, npeflHaMepeHHO HanpaBaaan cep6cxnx 6eaceHU,eB H3 CapaeBO h KpnoreH b 
E paxo, nodyac^aa hx ceaHTbca TaM hmchho flaa Toro, aTo6bi y6eflHTb TpnSyHaa b Hen,eaecoo6pa3HOCTH 
nepeflaan Epaxo H3-nofl xompona PC nofl xompoab Oeflepau,HH. He3aBHCHMO ot toto, HMeao an 
MecTO Taxoe flocTOHHoe nopimaHHH noBe^emie, Taatenaa yaacTb hh b aeM He noBHHHbix cep6cxnx 
6eaceHU,eB h nepeMemeHHbix anu b Epaxo HBaaeTca, c tohxh 3pemi5i cnpaBeflaHBOCTH, (JiaxTopoM, 
XOTOpblH npOCTO Heab3H npOKTHOpiipOBaTb. 

50 He npeTeHflyioiH,HH Ha HcaepnbiBaromHH xapaxTep nepeaeHb HexoTopbix noHeceHHbix x 
HacToameMy BpeMeHH pacxoflOB BxaioaaeT b ce6a pacxoflbi, cBH3aHHbie c onepan,HeH COOHO, 
nocTaBxaMH npoflOBoabCTBHa h npe^MeTOB ryMaHHTapHoro Ha3HaaeHHa, aflMHHHCTpaiiHeH EC b MocTape, 
ocymecTBaeHHeM nporpaMMbi CBC HHcaeHHOCTbio b 60 000 aeaoBex h MHorne ji,pyrHMH MeponpiiHTHHMH 
b paMxax ocymecTBaeHHa fleHTOHCxnx coraauieHHH, Bxaioaaa MeponpHHTiia no aHHHH YnpaBaeHHa 
Bbicoxoro npe^cTaBHTeaa, npoexTa OECE no npoBeflemno Bbi6opoB, CMnC, YBKE h mhotiimh flpyrnx 
ocjiHiiHaabHbix h Heoc£)Hii,HanbHbix yapeacfleHHH. 
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C. ripaBOMOHne Tpn6yHajia bmhochtl HacTOinu,ee pemeHHe 

95. Hto xacaeTcn ero HenocpejjcTBeHHoro pe3ynbTaTa, to b pememm no flaHHOMy fleny (cm. pa3flen 
VII HiDKe) MeacflyHapoflHOMy coo6mecTBy npeflnaraeTca ycTaHOBHTb b panoHe Epnxo BpeMeHHtm peraM 
Hadmoflemni, c TeM hto6m (rnaBHbiM o6pa30M nyTeM ocymecTBnemiH flenTOHCKiix coraameHHH) ,naTb 
bo3mo2choctl 6biBniHM jKHTenaM Epnxo BepHyTBca b cboh flOMa, o6ecnewrb CBoSofly nepeflBnaceHna n 
flpyrne npaBa nenoBexa bo BceM ptom paiioHe, oSecnenHTb Hafljieacamyio nojmpeHcxyio 3am,HTy Bcex 
rpajKflaH, CTHMynnpoBaTb oixHBJieHHe pxohomhxh h 3ajmixHTb ocHOBbi fljra co3,n,aHH5i MecTHbix 
npeflCTaBHTeJibHbix fleMoxpaTHHecxHX opraHOB BJiacTH. 

96. Hto xacaeTcn Bonpoca o tom, npaBOMoneH jih Tpn6yHaJi npeflycMaTpnBaTb b cbocm pemeHHH 
noflo6Hbie Mepw, to TpnQyHaJi CHHTaeT, hto b TexcTe IIpHJioJKeHH5i 2 HeT HHxaxnx orpamraemiH b 
OTHomeHHH Tex Mep, k kotopmm TpHSyHan MOJxeT npnderHyTb npn pa3pemeHHH ptoto cnopa. 

HanpoTHB, npHJioaceHHe 2 ccjiopMyjiHpoBaHO b o6ih;hx Bbipaxcemnix, no3BOJi5nom,HX BnoJiHe oSocHOBaHHO 
TOJiKOBaTb hx xax ^aiomHe Tpn6yHajiy npaBo BbraocHTb Taxoe pemeHHe, Korapoe djiaroflapn yneTy 
(JiaxTOB h cooSpajKeHHH npaBa h cnpaBeflUHBOCTH 6y,n,eT cnocoScTBOBaTb ocnaSjieHHio HanpjDxemiocTH, 
nopoflHBmen ptot cnop, h OTCTaHBaHHio HHTepecoB Hacenemia Epnxo. 

97. BecKHM noflTBepacfleHHeM o6ocHOBaHHocTH Taxoii tohxh 3pemi5i MBJiaeTca xomcpeTHan ccbuixa b 
CTaTbeV(3) Ha "cnpaBeflUHBbie npmmmibi", xoTopaa no3BOJi5ieT apSmpaM npn BbmeceHHH pemeHHH 
npHHHM3Tb BO BHHMaHHe COOdpaXCeHHH HeCTHOCTH, 6eCnpHCTpaCTHOCTH H pa3yMHOCTH. IloCKOJIbKy OH He 
o6a3aH omipaTbca HcxjnoHHTemHO Ha npaBOBbie HopMbi, TpH6yHan BnpaBe BbraocHTb Taxoe pemeHHe, 
KOTopoe, no ero MHemno, jiynme Bcero OTpaacaeT h orpaxc^aeT o6m,He HHTepecbi ctopoh h b 
OTHomeHHH KOToporo cym,ecTByeT HandommaH BepoHTHOCTb Toro, hto oho SyfleT cnoco6cTBOBaTb 
flonrocpoHHOMy MHpHOMy yperyjiHpoBaHHio. 

98. TpH6yHan OTflaeT ce6e OTneT b tom, hto PC ocnapHBaeT Taxoe umpoxoe TOJiKOBaHHe npaBOMOHHH 
TpndyHajia h pemHTenbHO HacTaHBaeT Ha tom, hto Bee, hto MoaceT cflenaTb TpnSyHaJi, - pto 
onpefleJiHTb oxoHnaTemHbie xoopflHHaTbi JIPMO b panoHe Epnxo. O^Haxo b fleHCTBHTemHOCTH, xax yxe 
OTMenanocb, npn TaxoM no^xofle cepbe3HbiM o6pa30M cyixaiOTCH paMXH ptoto cnopa. B fleirroHe 
CTopoHbi cnopHJiH - h npoflOJiacaiOT cnopiiTb h 3,n,ecb - o tom, xaxne 3axoHbi h noJiHTHnecxHe 
CTpyxTypbi 6y^yT perynupoBaTb 2CH3Hb pxHTeJien PToro paiioHa, h pemeHHe aojdxho 6biTb 
ccJjopMyjiHpoBaHO hmchho b ptom xoHTexcTe. B cooTBeTCTBHH co CTaTben 31 BeHcxon xohbchu,hh o 
npaBe floroBopoB TpndyHaji flomxeH TonxoBaTb IIpHJioixeHHe 2 floSpocoBecTHO b cootbctctbhh c 
o6biHHbiM 3HaneHHeM, xoTopoe cneflyeT npnflaBaTb ero TepMHHaM b hx xoHTexcTe, a Taxjxe b CBeTe 
oSbexTa h peJiH fleirroHCXHX cornamemiH. B flaHHOM cnynae xoHTexcT oxBaTMBaeT cnoJXHyio CTpyxTypy 
npeflycMOTpeHHbix b fleHTOHCxnx corjiameHHHX o6H3aTemcTB, HanpaBJieHHbix Ha flocTHJxeHHe Miipa b 
Eochhh h FepiieroBHHe. B fleirroHCXHX corjiameHHHX ctopohm b HacToarpeM apSmrpaixHOM 
pa36HpaTenbCTBe b3hjih Ha ce6n mhoto BaacHbix o6H3aTemcTB, b tom micjie b OTHomeHHH Mep, 
HanpaBJieHHbix Ha ocymecTBJiemie xohtpohh Hafl BoopyixemiHMH, oSecnenemie CBoSo^bi nepeflBHJxeHHH 

no Been TeppiiTopHH Eochhh h repperoBHHbi, oSecneneHHe 3am,HTbi h 6e3onacHOCTH rpancflaH, 
coflencTBHe B03Bpam,eHHio SeixeHpeB h npeflocTaBJieHHe jiioahm bo3mohchocth TpeSoBaTb B03BpameHHH 
CBOeii Co6cTBeHHOCTH. KpOMe Toro, CTopoHbi C03flaHH pufl HHCTHTyTOB H CTpyXTyp, C nOMOIH,bIO 
xoTopbix MeacflyHapo^Hoe cooSmecTBO npii3BaHO cbirpaTb BaixHyio pom, b o6jierneHHH h o6ecneneHHH 
Co6jIIOfleHH5I H BbmOJIHeHHH PTHX 06a3aTeJIbCTB . 

9 9 . 3tot xoHTexcT onpaBflbiBaeT Taxoe TOJixoBaHHe CTaTbH V IIpHjioixeHHSi 2 , xoTopoe no3BOJi5ieT 
TpndyHajiy BbraocHTb pemeHHe, npeflycMaTpHBaioinee oxa3amie MeacflyHapoflHOH noMomn h o6n3biBaiom,ee 
CTopoHbi coTpyflHHnaTb b ocymecTBJieHHH npeflnncbiBaeMbix nporpaMM. fleHTOHCxne corjiameHHH 
H3o6HnyioT nonoixeHHHMH aHanorHHHoro xapaxTepa, ocymecTBJieHHe xoTopbix Tpe6yeT npHBJieneHHH 
o6pa30BaHHH, He hbjiihoiuhxch hx ynacTHHxaMH. KpoMe Toro, Taxoe TOJixoBaHHe, xax npeflCTaBJiaeTCH, 
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HaxoflHTca b cooTBeTCTBiiii c oSbexTOM h u,eJibio fleHTOHCKHX cornaineHHH, xoTopan 3axnioHaeTCH b 
KOHeHHOM cneTe b tom, hto6m ocnaSnrb cymecTByiomyio HanpiDxeHHOCTb, BoccTaHOBim, 6e3onacHOCTb b 
pernoHe h TaxHM o6pa30M ycTaHOBHTb npoHHbiH Mnp. 

100. TpndyHan Taxjxe OTflaeT ce6e othct b tom, hto, xoth MaHflaT apSnrpoB BbiTexaeT H3 
corjiameHHa, no^micaHHoro CTopoHaMH, pa6oTa TpnSyHana Bti3biBaeT orpoMHbiii MeHgjyHapoflHbiH 
HHTepec h HMeeT Sonbinoe MenqiyHapoflHoe 3HaneHHe. flonojiHHTejibHtiM odocHOBamieM umpoxoro 
TOJiKOBaHHa MaH^aTa Tpii6yHana cnyxaT pe3omon,HH CoBeTa Be3onacHocm h MeamyHapoflHbie 
corjiameHHa, KOTopbie nonBHnHCb nocne BCTynneHHH b CHJiy fleirroHCXHX cornaineHHH h b kotopbix 
noflHepKHBaeTca o6n3aHHOCTb ctopoh BbinonHHTb HacTonmee pemeHHe 51 . 3th 3aaBJieHHH CoBeTa 
Be3onacHOCTH HBJunoTca aBTopHTeTHbiMH 3aaBJieHHaMH, OTpaacaiomHMH bojiio h HanHHH MeacflyHapoflHoro 
coo6mecTBa b tom, hto xacaeTcn ocymecTBJieHHa fleHTOHCKHX cornaineHHH. IIocxonBxy ohh 
npHHHMajiHCb Ha ochob3hhh rnaBbiVll, to b toh Mepe, b xaxon bto npe^ycMOTpeHo hx 
nojiOHceHHHMH, ohh HMeioT o6fl3aTeJibHyK) ropHflHHecKyio CHJiy. Ohh MoryT c nojiHbiM ocHOBaHHeM 
npHHHMaTtca Tpn6yHanoM bo BHHMaHHe npn TOJiKOBaHHH cTaTbH V h onpefleneHHH paMOK cBoero 
MaHflaTa. 

101. OcoQoro KOMMeHTapna 3acnyixHBaeT o^hh acnexT pememiH no flaHHOMy fleny, a iimchho 
nonontemie, H3Jiaraiomee BbiBOfl Tpn6yHana b OTHOiueHHH Toro, hto Ha ,n,aHHOM 3Tane 6tmo 6 bi 
Heiiejiecoo6pa3HBiM oxoHHaTenbHO pernaTb Bonpoc o tom, nofl kohtpojh, xaxoro H3 conepHHHaiomHX 
nojiHTHHecxnx o6pa30BaHHH cnepyeT nepe^aTb 3tot ropo,n; h xto, TaxnM o6pa30M, cTaHeT CBoero po^a 
ero noneniiTeneM no HCTenemiH nepnofla MeHmyHapoflHoro HafimofleHna. IIpo6neMa coctoht b tom, 
hto, HecMOTpa Ha BpeMa, npouiefluiee nocne fleirroHa, nojiHTHHecxne HHCTHTyTbi, npeTeH^yiomHe Ha 
porn, noneHHTeJia (Oeflepaipia h PC), a Taxixe coBMecTHtie HHCTHTyTbi Bochhh h repiieroBHHbi ceroflHH 
HBJiaioTca MeHee CTaSunbHbiMH, neM onoiflanocb npn noflmicaHHH fleiiTOHCXHX cornaineHHH. B 
nacTHOCTH, b opraHH3au,HOHHOM njiaHe <t>eflepau,Ha eiu,e ,n,o xoHU,a He ocJiopMHJiacL; H3-3a Toro, hto PC 
(JiaxTHHecxH nojiHOCTBio HrHopnpoBajia B3HTbie eio b fleirroHe o6a3aTeJibCTBa b OTHOiueHHH panoHa 
Bpnxo, ypoBeHL HanpajxeHHOCTH h HecTadnnbHOCTH b btom panoHe HBJiseTCH ropa3ji;o 6onee BbicoxiiM no 
cpaBHeHHio c ojKHflaBHiHMca, a coBMecTHtie HHCTHTyTbi Bochhh h TepiieroBHHbi em,e He CTann 
3cJi(JiexTHBH0 flencTByiomHMH opraHaMH BJiacTH. IloBTOMy Tpn6yHaji CHHTaeT, hto npn sthx yHHxanbHbix 
oScToaTejibCTBax 6buio 6bi Hepa3yMHbiM h HecnpaBefljiHBbiM flenaTb cennac Bbidop Mex^y sthmh 
COnepHHHaiOmHMH HHCTHTyTaMH . 

102. BMecTe c TeM TpnSyHan npH3HaeT, hto b cooTBeTCTBHH c fleHTOHCXHMH cornameHHHMH Ha HeM 
neJXHT no3HTHBHaa o6a3aHHOCTb onpeflenHTb, xor,n,a sto mojxho c^ejiaTb, pyxoBOflCTByacb 


51 B nacTHOCTH, flencTBya Ha ocHOBamoi rnaBbiVll YcTaBa OpraHH3an;HH OdbeflHHeHHbix Haiprii, 
CoBeT Be3onacHOCTH npHHHJi nocne fleirroHa pe3omon,HH, b xotopmx no^HepxHBaeTca HeoSxoflHMOCTb 
MHpHoro yperynHpoBaHiia xoHiJinHXTa b Bochhh h TepiieroBHHe h co^epacHTca npH3biB x nonHOMy 
ocymecTBneHHio Bcex o6n3aTenbCTB, B3HTMX b fleHTOHe. B pe3onioiiHH 1031 (1995) CoBeTa 
Ee3onacHOCTH, b cooTBeTCTBHH c xoTopoii 6binn co3flaHbi CBC, bhobb no,n,TBepixflaeTca npHBepjxeHHOCTb 
CoBeTa Be3onacHOCTH nomiTHHecxoMy yperynHpoBaHHio nyTeM neperoBopoB, coflepjKHTca npH3biB x 
cTopoHaM floSpocoBecTHo BbinonHaTb B3HTbie hmh o6a3aTenbCTBa h roBopHTca o HeoSxoflHMocTH 
BbinonHeHHH fleiiTOHCXHX cornaineHHH bo Been hx nonHOTe. B pe3omon;HH 1088 (1996), b 

cooTBeTCTBHH c xoTopoii 6binH co3flaHbi CBC h 6bin npo^neH MaH^aT CMIIC, ynoTpefinaioTca ein;e 
6onee cnnbHbie BbipaixeHHa. B Hen bhobb 3aaBnaeTca o noflflepixxe fleHTOHCxnx cornaineHHH h 
coflepjXHTcn npH3biB x CTopoHaM CTporo BbinonHHTb cboh o6n3aTenbCTBa no fleHTOHCXHM cornaineHHUM. 

B Hen Taxjxe CTopoHaM HanoMHHaeTcn o tom, hto ohh o6n3anHCb b nonHOH Mepe coTpyflHHHaTb co 
BceMH o6pa30BaHH5iMH, ynacTByioinHMH b ocym,ecTBneHHH mhphoto yperynupoBaHHH, h moxho 
npeflnononcHTb, hto sto othochtch h x Tpn6yHany. 
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COOTBeTCTByiOIHIlMII IipaBOBblMIl H CnpaBeflJIHBtlMH npiIHIIIinaMH. Il03T0My COrjiaCHO nOJIHOMOHHUM 
TpnSyHajia no CTaTbe 15 pernaMeirra IOHCHTPAJI b pemeHHii npeflycMaTpiiBaeTcn, hto nocjie Toro, 

Kax SyfleT ycTaHOBJieHo BpeMeHHoe MexqiyHapoflHoe HaSmoflemie, jnoSaii H3 ctopoh MoxceT oSpaTHTtcn b 
TpiidyHan c xo^aTancTBOM npeflnpnHHTt jiajiBHeninne flencTBHH b OTHOineHim Bpmto n hto jnoSoe 
3aKJiioneHiie Tpn6yHana 6y,n,eT hbjmtbch nacTtio HacTonmero pemeHiia. 

103. HaKOHen,, b pemeHHii CTopoHbi yBeflOMiuiioTCH o tom, hto b cnynae nocTynnemiH xoflaTaiicTBa b 
OTHOineHHii flaJibHenninx flencTBiin, 3aTparHBaion],HX HacTomnee pememie, Tpii6yHaji MoxeT - b 
3aBHCHMOCTH OT oScTOHTeJIBCTB , KOTOpbie SyflyT CymeCTBOBaTB Ha TOT MOMeHT, npiIHTII K BbIBOfly 0 

tom, hto ropofl BpnKO flOJixceH CTaTb oco6bim oxpyroM Bochhh h repu,eroBHHbi c TeM, hto6m hh o^ho 
H3 o6pa30BaHHH Soutine He ocymecTBJiajio Hafl hhm HCKmonHTentHtin noJinTHHecKnn kohtpojib. Ha 
flaHHOM 3Tane TpnSyHan He MoxceT npeflCKa3biBaTb, SyaeT jih onpaB^amibiM Taxon mar, xor^a n ecnn 
nocTynnT ein,e oflHO xoflaTancTBO, oflHaKO bo3mo)khoctb no^oSHtix flantHenmnx flencTBnn, 
3aTpaniBaioin,HX HacTonmee pemeHne, flOJiJKHa Sbitb OTMeneHa. 
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VII. PEIHEHHE 

104. IIo H3Ji0JKeHHWM BBirne npHHHHaM TpH6yHan npiiHHMaeT cneflyiomHe nocTaHOBJieHHH h 
pacnopaacemia, KOTopbie aBJunoTca oxoHnaTejiBHBiMii h o6n3aTeJiBHBiMH jyui Bcex ctopoh, noflmicaBimix 
npnjioaceHHe 2 k OPCM, h KOTopbie Bee ctopohbi 6y,n,yT b nonHOH Mepe bbihojihutb h codnioflaTt . 

I . BpeMeHHoe MeagayHapoflHoe HaQjiiofleHHe 3a xo,n,OM ocymecTBJieHiisi fleiiTOHCxiix corjiameHHH b 
paiioHe Epnxo 

A. BBiifly Toro, hto b panoHe omimiHbi Epnxo, xoHTpoinipyeMOM PC, fleirroHCXHe cornameHiia 
no-npeacHeMy He BBinojiH5HOTca (oco6chho b tom, hto xacaeTca CBoSoflti nepeflBHJKeHiui h B03BpaiH,eHHH 
6bIBIHHX JKHTejieH BpHXO B HX flOMa B EpHKO) H BBHfly oSoCTpeHHM H3-3a 3T0T0 Hanp5DXeHHOCTH , 
cymecTByeT oneBHflHaa HeodxoflHMOCTB b co3,n,aHHH nporpaMMBi ocymecTBJieHHH b otom panoHe 
fleirroHcxnx cornanieHHH, xax oto npenycMaTpiiBaeTcn muxe. 

B. BBHfly BaacHOCTii toto, hto6bi MejKflyHapoflHoe coo6m,ecTBO cbirpajio cboio ponb b pa3pa6oTxe 
no,n;po6HOH CTpaTerHH ocymecTBJieHHH, YnpaBnemno Bbicoxoto npeflCTaBHTeiui (YBn) cneflyeT xax 
mojkho CKopee OTKpBiTB b Bpnxo OTflenemie h pa3BepHyTB nepcoHan nofl pyxoBO^CTBOM 3aMecTHTeJiH 
Bbicokoto npeflCTaBHTeJia no Epnxo (flanee HMeHyeMoro " Ha6nioa;aTeJieM b Epnxo" hjih 
"H aSmoflaTeneM"), (JjyHKijHH xoToporo 6y^yT saxmonaTBca b tom, hto6bi: a) Ha6nioflaTb 3a xo^om 
ocymecTBJieHHa fleirroHCXHX corjiameHHH Ha Been TeppHTopHH panoHa Epnxo b Tenemie MHHHMyM 
oflHoro rofla; h b) yxpenjiaTB MecTHBie fleMoxpaTHHecxne HHCTHTyTbi b 3tom paiioHe. B CHJiy 
flenHKaTHoro xapaxTepa 9 toto Bonpoca BaixHO, hto6bi ocymecTBJieHiie HananocB TOJibKO nocne toto, xax 
HafijiionaTejn, b Epnxo b xoHcyjiBTaiiHH c Bbicoxiim npeflCTaBHTeJieM, PyxoBojpamHM cobctom CBMC h 
cnc npn^eT k BtiBOfly o HanHHHH xjnoneBBix oneMeHTOB xoMnjiexcHoii CTpaTeran ocymecTBJieHHH. 
npeflnojiaraeTca, hto pa6oTa HadmonaTejui 6yneT cBioaHa c BbinonHeHneM cneflyrouinx 4}yHxu,HH: 

1) HafijnonaTejn, 6yfleT npaBOMoneH npoMyjiBrnpoBaTB HMeiomne o6n3aTejiBHyio cnny 
nocTaHOBJieHH5i h pacnopaaceHHa b nonnepjKKy nporpaMMBi ocymecTBJieHnu h npon;ecca MecTHOH 
fleMOKpaTH3an;HH. Taxne nocTaHOBJiefflui h pacnopaaceHHa 6yp,yT hmctb npeHMymecTBeHHyio cnny no 
OTHomeHHK) k jiiodoH xonjiHunpyiomeii HopMe . Bee cooTBeTCTByiomHe opraHti BJiacra, BKjnonaa cyflBi h 
noJiHH,Hio, nonHHHaioTca BceM nocTaHOBJieHH5iM h pacnopjDKemiHM Ha6inoflaTeJia h odecnenHBaioT hx 
BbinojiHeHHe. Ctopohbi npHHHMaiOT Bee Mepti, Heo6xoflHMtie fljia oxa3aHna HafimoflaTeino Bcunecxoro 
coneHCTBHa b ocymecTBJieHHH HacToam,ero nojioixeHHH h H3JiaraeMtix HHixe Mep. 

2) HafijnonaTejHo cne^yeT paccMOTpeTB Bonpoc o co3flaHHH xoHcynBTaTHBHoro coBeTa b cocTaBe 
npeg ct a bht eue \\ OBCE, YBKB, CnC, MBP, MB<I>, HHCTHTyTOB Bochhh h repiieroBHHBi, MecTHBix 
3THHnecKHX rpynn h jhoSbix flpyrnx ocj3HH,Ham,Hbix h HeocjmiiHaJiBHBix rpynn, no ycMOTpeHHio 
Ha6monaTen5i, flun npeflocTaBJieHna KOHcynBTaunn n HaJiaacHBamiJi B3anM0flencTBnn npn ocymecTBJieHnn 
HacToamero pemeHna. 

3) HafimonaTeJiK) b TecHon CB5I3H c CnC cneflyeT KoopflHHnpoBaTB cbok) ^enTejiBHOCTB c CMnC 
n TaKHMH npyrnMH MeamyHaponHBiMH noJinn,encKHMH opraHaMH, KOTopbie MoryT 6bitb co3flaHBi b paiioHe 
Bpnxo, fljia toto hto6bi oxa3BiBaTB ycnyrn, npecneflyn flBe rjiaBHBie iienn: 

a) odecnewrB CBoSofly flBniKeHHa - nyTeM ocymecTBJieHHH naTpyjinpoBaHna Ha 
aBTOMarncTpanax n npHHUTHU hhbix Mep - Bcex TpaHcnopTHBix cpe^cTB n neinexoflOB Ha Bcex 
BaiKHBix floporax, MOCTax h nopTOBBix oSbexTax b cooTBeTCTByiomeM paiioHe ot noporn ,I],ohbh- 
Maxana-OpaniBe (Tax Ha3BiBaeMa5i "ApH30Hcxaa ^opora") (BxjnomiTejiBHo) Ha 3anaj(e h ^o 
BOCTOHHOH TpaHHU,BI OniHTHHBI BpHXO; 
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b) odecneaiiTb, hto6m cooTBeTCTByioiuHe opraHbi BJiacTH ocymecTBaaan ofibiaHbie 

fleMOKpaTHaecKHe noaimencKHe cJ>yHKi],HH h Mepbi b fleaax 3ain,HTbi Bcex rpaacflaH Bochhh h 

repn,eroBHHbi b npefleaax cooTBeTCTByromero paiioHa. 

4) HafiaioflaTeaio caeflyeT co3flaTb b KOHcyabTai^HH h npn coflencTBHH YBKE, Komhcchh no 
nepeMemeHHtiM jmn,aM n 6ejKeHU,aM n flpyrnx cooTBeTCTByioin,HX yapeacfleHHH nporpaMMy (KOTopaa 
MoaceT oxBaTbiBaTb paHee yTBepatfleHHbie npon,eflypbi) , peryanpyiomyio nosTamioe n ynopafloaeHHoe 
B03BpameHne dbiBinHX aarreaen cooTBeTCTByiomero paiioHa b cboh flOMa n npeflycMaTpiiBaiomyio, b 
3aBHcnMocTH ot cHTyanflin, BoccTaHOBJieHHe, cTpoHTenBCTBo h pacnpefleaeHHe xiiJiLfl flaa npeacHHx n 

HOBbix jKHTejien. 

5) HafiaioflaTeaio caeflyeT a) BMecTe c OBCE n flpyrHMH cooTBeTCTByiomiiMH MeatflyHapoflHbiMH 
opraHH3an,naMH ofiecneaiiTb, hto6m flo HCTeaemia nepnofla MeatflyHapoflHoro HafiaiofleHHa b 
cooTBeTCTByromeM paiioHe nofl MeacflyHapoflHbiM HafiaiofleHneM fibian npoBefleHbi cBofioflHbie n 
cnpaBefljniBbie Bbi6opbi b MecTHbie opraHbi BJiacTii; b) nocae npoBeflemia Taxnx BbifiopoB H3flaTb Taxne 
nocTaHOBaemia n pacnopaaceHna, KOTopbie MoryT 6biTb HeofixoflHMbiMH flaa yiipenaemia 
fleMOKpaTnaecKHX opraHOB BaacTH n MHorosTHHaecKOH aflMHHHCTpaflHH b ropofle Epaico. Ctopohm fiyflyr 
b noJiHoii Mepe yBaataTb pe3yabTaTbi MyHHflHnaabHbix Bbi6opoB b cootbctctbhh c npaBHaaMH n 

noao> k e 11 \\ a mit BHK. 

6) BBHfly BaacHoro 3HaaeHHa oatnBJieHiia okohomhkh (oco6chho b naaHe ocaafiaemia 
MeacaTHnaecKon n hhoh HanpaaceHHOCTH b 3tom panoHe) flaa CHnacemia ypoBHa stoh HanpaaceHHOCTH 
caHTaioTca Kparae HeofixoflHMbiMH coraacoBaHHbie Mepbi no BoccTaHOBaemno skohomhkh. IIosTOMy 
HafiaioflaTeaio caeflyeT OKa3biBaTb pa3aHHHbiM MeacflyHapoflHbiM yapeacflemiaM, 3aHHMaioinHMca BonpocaMH 
pa3Bimia, coflencTBue b pa3pa6oTKe n ocymecTBaeHHH n,eaeHanpaBaeHHOH nporpaMMbi oacHBaeHHa 
3K0H0MHKH B paHOHe EpHKO . 

7) IIocKoabKy peKOHCTpyKn,na nopTa Ha peice CaBa b Epaico HMeeT orpoMHoe 3HaaeHHe n flaa 
Ton, h flaa flpyron ctopohm. Bee 3eMan b panoHe nopTa, Haxoflaiuflieca b HacToam.ee BpeMa b 
rocyflapcTBeHHOM nan o6ih;hhhom Baaflemra, nepeflaioTca nofl HCKaiowreabHbiH KOHTpoab TpaHcnopTHon 
KopnopaiiHH Bochhh h repiieroBHHbi (o6pa30BaHHa, co3flaHHoro b cootbctctbhh co CTaTbenll(l) 
npnaoaceHHa 9 k OPCM) . 06eHM CTopoHaM npeflaaraeTca npnaaraTb Bee ycnana - a HafiaioflaTeaio 
npeflaaraeTca h peicoMeHflyeTca HanpaBaaTb Taicne ycnana - k npHBaeaeHHio rocyflapcTBeHHbix h aacTHbix 
HHBecTHi^HH (HanpHMep nyTeM cflaan b apeHfly naomafleii) flaa peKOHCTpyKijHH nopTa nyTeM 
BoccTaHOBaemia ofibeicTOB (|)H3HHecKOH HHtJipacTpyKTypbi, yray6aeHHa flHa peKH h npHHaTiia flpyrnx 
Haflaeacain,HX Mep. 

8) B HHTepecax pacimipeHHa ToproBan h MeacflyHapoflHoro SKOHOMHaecKoro coTpyflHHaecTBa 
HafiaioflaTeaio caeflyeT ctJiopMHpoBaTb rpynny MeacflyHapoflHbix HafiaioflaTeaen 3a pafioTOH TaMoacHH, flaa 
toto araSbi BMecTe c cooTBeTCTByiomHMH opraHaMH BaacTH ctopoh (BKaioaaa Bochhio h Pepii,eroBHHy) 
cofleiicTBOBaTb Hcnoab30BaHHio b cooTBeTCTByiomeM paiioHe scjxjieKTHBHbix TaMoaceHHbix npoijeflyp h 
M eXaHH3MOB . 

9) B HHTepecax cofleiicTBHa MaKCHMaabHOMy 3K0H0MHaecK0My pocTy b panoHe rocy^apcTBy 
Bocmia h TepiieroBHHa, flencTByiomeMy aepe3 cBoe mkhkctcpctbo HHocTpaHHbix flea, npeflaaraeTca xax 
mojkho CKopee HaaaTb neperoBopbi c Pecny6aHKOH XopBaTHeii b fleaax 3aKaioaeHHa B3aHMonpHeMaeMbix 
floroBopeHHOCTen b OTHomeHHH TaMoaceHHbix npoH,eflyp h cJiyHKflHOHHpoBaHHa KOHTpoabHO-nponycKHbix 
nyHKTOB Ha rpaHHU,e Meacfly EocHHeii h TepiieroBHHOH h XopBaTHeii b panoHe Bpaxo. 

II. rtocaeflyiomee paccMOTpemie fleaa 
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A. Xoth, Hcxo^a ii 3 cTaTMiV(5) npHJioacemia 2, Tpn 6 yHaji oacnflaeT ot ctopoh He3aMe,n,JiHTejii>Horo 
BtmonHeHHa H3JioiKeHHbix Btirne nocTaHOBJieHHH, hto TeM caMbiM cnocoScTBOBano 6 bi ocjiadneHHio 
HanpajKeHHOCTH, cyiyecTByiomeH b stom paftoHe, TpuSyHaji TeM He MeHee npnxo,n,HT k BMBOfly o tom, 
hto Ha flaHHOM 3Tane 6 bmo 6 bi Hen;ejiecoo6pa3HbiM pernaTb Bonpoc o tom, Kaxoe oKOHHaTenbHoe 
pacnpefleneHHe noJiHTHnecKHX cJ)yHKUHH Meatfly CTopoHaMH no HCTeneHHH nepnofla BpeMeHHoro 
MeJKflyHapoflHoro HadjnofleHHfl Jiynine Bcero 6 y,n,eT cnocodcTBOBaTb ocymecTBJieHHio fleirroHCKHX 
corjiameHHH h co3flaHmo b cooTBeTCTByiomeM panoHe npeflCTaBHTejibHbix fleMOKpaTHnecKHx MecTHbix 
opraHOB BJiacTH. B oTcyTCTBHe flajibHernnHx fleiicTBHH TpH 6 yHana JIPMO b btom paiioHe ocTaHeTca 6e3 
H3MeHeHHH, a TpndyHaji dypeT npoflonataTb cneflHTb 3a noJioateHHeM b btom paiioHe b Tenemie nepnofla 
BpeMeHHoro MeatflyHapoflHoro Ha6jnofleHH5i. B cootbctctbhh co cbohmh nonHOMonmiMH no CTaTbe 15 
pernaMeHTa lOHCHTPAJI TpnSyHaji paccMOTpHT xoflaTaiicTBa jik> 6 oh H 3 ctopoh b oTHouieHHn 
flaJibHenninx fleiicTBHH, 3aTparHBaiomHX HacToamee pemeHHe, b tom, hto KacaeTcn pacnpeflenefflia 
noJiHTHnecKHX cJ)yHKU,HH b 3tom paiioHe npH ycnoBHH, hto ino 6 bie TaKHe xoflaTancTBa nocTynHT b 
nepnofl c 1 fleKa 6 pn 1997 rofla no 15 HHBapa 19 98 ro,n;a. Tpn 6 yHaJi BbraeceT mo 6 oe flononHHTenbHoe 
pemeHHe k 15 MapTa 1998 rofla h jnoQoe Taxoe flonojiHHTeJibHoe pememie 6 yfleT HBJisiTbca nacTbio 
HacToamero pemeHHa. 

B. TpnSyHaji HacToamiiM yBeflOMJiaeT 1) o CBoeii oSecnoKoeHHOCTH TeM, hto Ha CHTyaflHio b 
cooTBeTCTByiomeM paiioHe MoryT B03fleHCTB0BaTb tbkhm o6pa30M, hto sto noMeuiaeT 
yflOBJieTBopHTeJibHOMy ocymecTBJieHHio JI,eHT 0 HCKHX cornameHHH h pa3BHTHio npeflCTaBHTenbHbix 
,n,eMOKpaTHnecKHx MecTHbix opraHOB BJiacTH; h 2) o tom, hto b cnynae nocTynjieHHH xoflaTaiicTBa 06 
H3MeHeHHH HacTomnero pememui Tpn 6 yHaji MoateT Torpa npHHTH k BbiBopy o tom, hto b CBeTe 
CHTyaiiHH, KOTopaa cjiohchtch k TOMy MOMeHTy, fljia ee iicnpaBJieHHa ropofl EpnKO floaaceH CTaTb 
ocoSbim oKpyroM Bochhh h repu,eroBHHbi, b kotopom dypyT fleiicTBOBaTb HCKjnomiTejibHo 3aKOHbi 
Bochhh h PepiieroBHHbi h 3aKOHbi, npoMynbrHpoBaHHbie MecTHbiMH opraHaMH BJiacTH. 

C. fljia Toro hto6bi oh Mor paccMaTpHBaTb noflHHTbie Bbirne Bonpocbi, TpH6yHan 3anpauiHBaeT h 
paccHHTbiBaeT nonynHTb caeflyfomee: 

1) perynapHbie flOKJiaflbi Ha 6 jnoflaTejia, npeflCTaBJiaeMbie nepe3 YnpaBJieHHe BbicoKoro 
npeflCTaBHTeJia h coflepatamne on,eHKy cym,ecTByK)H],HX b cooTBeTCTByiomeM panoHe ycjiOBHH, 
KOTopbie MoryT (hjih He MoryT) noBJiHHTb Ha HeoSxoflHMOCTb ocymecTBJieHHa TpnSyHaJioM 
flanbHeHiHHX fleiicTBHH nyTeM npHMeHemifl noflxofla, ocHOBaHHoro Ha KOHU,enn,HH "ocoQoro 
OKpyra", hjih npHHHTHH hhbix Mep; h 

2) Taxne nncbMeHHbie npocbSbi h xoflaTaiicTBa, c kotopbimh ctopohm MoryT noateaaTb 
o6paTHTbC5i no sthm BonpocaM. 
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VIII. AYTEHTHHHOCTb 


105. TeKCT HacToamero pemeHHH Ha aHrniiHCKOM a3MKe MBJiaeTca ayreHTHHHbiM tckctom fl jih Bcex 
u,ejieii. Tpii6yHaji KaK mohcho cKopee pacnpocTpaHHT oc^HiiHajitHBie nepeBOflti ayTeHTHHHoro TeKCTa Ha 

0OCHHHCKHH H CepdCKHH 5T3BIKH. 


Po6epTc E. OyaH 
Ap6HTp-IIpeflceflaTejib 


Ka3HM CaflHKOBHH 
Ap6nTp 


BhTOMHP IIonOBHH 
Ap6irrp 


Phm, 14 cJjeBpanH 19 97 rofla 


rtpiimma OTcyTCTBiiH noflniiceii 

B cooTBeTCTBHH c nyHKTOM 4 CTaTBH 32 pernaMeHTa KDHCHTPAJI TpndyHaJi OTMenaeT, hto no 
npiiHHHaM, H3JioHceHHLiM b nyHKTe 2 7 HacToamero pemeHHH, ap6irrpi>i, Ha3HaneHHbie CTopoHaMH, He 
noflnncaJiH HacToamee pememie. 
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